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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents.

DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service

7 CFR Parts 51 and 52
[Doc. No. AMS-SC-16-0106]

Fresh Fruits, Vegetables and Other
Products Inspection, Certification and
Standards and Processed Fruits and
Vegetables, Processed Products
Thereof, and Certain Other Processed
Food Products; Removal of Power of
Attorney and Other Administrative
Changes

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Final rule.

SUMMARY: This rule modifies regulations
and standards issued pursuant to the
Agricultural Marketing Act of 1946 by
removing references to power of
attorney. Further, this rule modifies
language to ensure consistency between
the regulations and standards for fresh
and processed fruits and vegetables.
Power of Attorney is an outdated,
cumbersome tool that increases the cost
and record retention requirements for
stakeholders when conducting business.
We are making these changes to
eliminate these requirements. This will
allow us to provide services to our
customers faster and without the
financial and record retention burden.
The functions of the Power of Attorney
are currently done by a Supervisor or
“inspector in charge”.

DATES: Effective March 11, 2019.

FOR FURTHER INFORMATION CONTACT:
Francisco Grazette, USDA, AMS, SCP,
SCI Division, 1400 Independence
Avenue SW, Room 1536, Stop 0247,
Washington, DC 20250-0250;
Telephone: (202) 720-5870; Fax: (202)
720-0393; Email: francisco.grazette@
ams.usda.gov.

SUPPLEMENTARY INFORMATION: Section

203(c) (7 U.S.C. 1622(c)) of the
Agricultural Marketing Act of 1946 (7

U.S.C. 1621-1627) (Act of 1946), as
amended, directs and authorizes the
Secretary of Agriculture to “develop and
improve standards of quality, condition,
quantity, grade, and packaging, and
recommend and demonstrate such
standards in order to encourage
uniformity and consistency in
commercial practices.” Parts 51 and 52
of title 7 of the Code of Federal
Regulations specify the inspection,
certification, and standard requirements
for fresh and processed fruit, vegetable,
and specialty crops. This action
removes the current language in
§§51.19 and 52.18 referencing power of
attorney. Further, language in
§51.19(a)(3) will be added to §52.18
and language in part 52 referencing
“inspector in charge” will be added to
part 51 to make the sections consistent.
Power of Attorney is an outdated,
cumbersome tool that increases the cost
and record retention requirements for
stakeholders when conducting business.
We are making these changes to
eliminate these requirements. This will
allow us to provide services to our
customers faster and without the
financial and record retention burden.
The functions of the Power of Attorney
are currently done by a Supervisor or
“inspector in charge”.

The Department of Agriculture
(USDA) is issuing this rule in
conformance with Executive Orders
13563, and 13175. This action falls
within a category of regulatory actions
that the Office of Management and
Budget (OMB) exempted from Executive
Order 12866 review. Additionally,
because this rule does not meet the
definition of a significant regulatory
action, it does not trigger the
requirements contained in Executive
Order 13771. See OMB’s Memorandum
titled “Interim Guidance Implementing
Section 2 of the Executive Order of
January 30, 2017, titled ‘Reducing
Regulation and Controlling Regulatory
Costs”’ (February 2, 2017).

This final rule has been reviewed
under Executive Order 12988, Civil
Justice Reform. This rule is not intended
to have retroactive effect and does not
preempt any state or local law,
regulation, or policy unless it presents
an irreconcilable conflict with this rule.
There are no administrative procedures
which must be exhausted prior to any
judicial challenge to the provisions of
this rule.

Administrative Procedure Act and
Regulatory Flexibility Act

This final rule revises agency rules of
practice and procedure. Under the
Administrative Procedure Act, prior
notice and opportunity for comment are
not required for the revision of agency
rules of practice and procedure. 5 U.S.C.
553(b)(3)(A). Only substantive rules
require publication 30 days prior to
their effective date. 5 U.S.C. 553(d).
Therefore, this final rule is effective
upon publication in the Federal
Register.

In addition, because prior notice and
opportunity for comment are not
required, this final rule is exempt from
the requirements of the Regulatory
Flexibility Act, 5 U.S.C. 601, et seq.

Paperwork Reduction Act

This rule contains no information
collection or recordkeeping
requirements under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520).

E-Government Act

AMS is committed to complying with
the E-Government Act to promote the
use of the internet and other
information technologies, to provide
increased opportunities for citizen
access to Government information and
services, and for other purposes.

USDA has not identified any relevant

Federal rules that duplicate, overlap, or
conflict with this final rule.

List of Subjects
7 CFR Part 51

Food grades and standards, Fruits,
Nuts, Reporting and recordkeeping
requirement, Vegetables.

7 CFR Part 52

Food grades and standards, Food
labeling, Frozen foods, Fruit juices,
Fruits, Reporting and recordkeeping
requirements, Vegetables.

For the reasons set forth in the
preamble, 7 CFR parts 51 and 52 are
amended as follows:

m 1. The authority citation for parts 51
and 52 continues to read as follows:

Authority: 7 U.S.C. 1621-1627.
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PART 51—FRESH FRUITS,
VEGETABLES AND OTHER
PRODUCTS (INSPECTION,
CERTIFICATION, AND STANDARDS)

m2.In§51.19:

m a. Redesignate paragraphs (a)
introductory text and (a)(1) through (4)
as paragraphs (a)(1) introductory text
and (a)(1)(i) through (iv), respectively;
m b. Revise newly redesignated
paragraph (a)(1)(ii);

m c. Add the word “or” at the end of
paragraph (a)(1)(iii); and

m d. Designate the undesignated
paragraph following newly redesignated
paragraph (a)(1)(iv) as paragraph (a)(2)
and revise newly designated paragraph
(a)(2).

The revisions read as follows:

§51.19 Issuance of certificates.

(@) * = *

(ii) An inspector designated by the
Administrator as the “inspector in
charge,” when the certificate represents

composite inspection of several persons;
* * * * *

(2) Provided, That in all cases the
inspection certificate shall be prepared
in accordance with the official
memoranda of the inspector or
inspectors who performed the
inspection.

* * * * *

PART 52—PROCESSED FRUITS AND
VEGETABLES, PROCESSED
PRODUCTS THEREOF, AND CERTAIN
OTHER PROCESSED FOOD
PRODUCTS

m3.In§52.18:
m a. Redesignate paragraphs (a)
introductory text and (a)(1) through (3)
as paragraphs (a)(1) introductory text
and (a)(1)(i) through (iii), respectively;
m b. Revise newly redesignated
paragraph (a)(1)(ii);
m c. Designate the undesignated
paragraph following newly redesignated
paragraph (a)(1)(iii) as paragraph (a)(2)
and revise newly designated paragraph
(a)(2); and
m d. Revise paragraph (b).

The revisions read as follows:

§52.18 Issuance of certificates.

(a)(1) * * *

(ii) Another employee of the
Inspection Service who has been
authorized by the Administrator to act
in a supervisory capacity.

* * * * *

(2) In all cases the inspection
certificate shall be prepared in
accordance with the facts set forth in the
official memoranda made by the
inspector or inspectors in connection

with the inspection. Whenever a
certificate is signed by an inspector in
charge, that title must appear in
connection with the signature.

(b) A certificate of loading shall be
issued and signed by the inspector or
licensed sampler authorized to check
the loading of a specific lot of processed
products: Provided, That, another
employee of the inspection service
authorized by the Administrator to act
in a supervisory capacity or designated
as the “inspector in charge,” may sign
such certificate of loading covering any
processed product checkloaded by an
inspector or licensed sampler and
authorized by the Administrator to affix
the inspector’s or licensed sampler’s
signature to a certificate of loading
which has been prepared in accordance
with the facts set forth in the notes
made by the inspector or licensed
sampler in connection with the
checkloading of a specific lot of
processed products.

Dated: February 4, 2019.
Bruce Summers,

Administrator, Agricultural Marketing
Service.

[FR Doc. 2019-01546 Filed 3—-8-19; 8:45 am]
BILLING CODE 3410-02-P

DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service

7 CFR Part 1000
[Docket no. AMS-DA-18-0096]
Federal Milk Marketing Orders—

Amending the Class | Skim Milk Price
Formula

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Final rule.

SUMMARY: This final rule amends the
Class I skim milk price formula for milk
pooled under Federal milk marketing
orders (FMMO) as required by the
Agriculture Improvement Act of 2018
(2018 Farm Bill). Under the amended
price formula, the Class I skim milk
price will be the simple average of the
monthly advanced pricing factors for
Class III and Class IV skim milk, plus
$0.74 per cwt, plus the applicable
adjusted Class I differential. Prior to this
amendment, the Class I skim milk price
was the higher of the two advanced
pricing factors, plus the applicable
adjusted Class I differential.

DATES: This rule becomes effective May
1, 2019.

FOR FURTHER INFORMATION CONTACT: Erin
Taylor, Acting Director, Order

Formulation and Enforcement Division,
USDA/AMS/Dairy Program, STOP 0231,
Room 2963, 1400 Independence Ave.
SW, Washington, DC 20250-0231;
telephone: (202) 720-7311; or email:
erin.taylor@usda.gov.

SUPPLEMENTARY INFORMATION: On
December 20, 2018, the Agriculture
Improvement Act of 2018 (Pub. L. 115—
334)(2018 Farm Bill) amended the
Agricultural Marketing Agreement Act
0f 1937, as amended (AMAA), by
revising the provision related to
determining the monthly Class I skim
milk price for Class I milk regulated
under each of the FMMO. Amendment
to the AMAA requires conforming
changes to the FMMO regulations that
specify the Class I skim milk price
formula. Previously, the regulations
specified that the Class I skim milk
price was the higher of the monthly
advanced pricing factors for Class III
and Class IV skim milk, plus the
applicable adjusted Class I differential.
This rule revises the regulations to
specify that the Class I skim milk price
will be the simple average of the two
advanced pricing factors, plus $0.74,
plus the applicable adjusted Class I
differential. In accordance with the 2018
Farm Bill, the amendment is effective
indefinitely, until further modified, and
may not be modified earlier than two
years after the effective date of this rule.
The formula may be modified after the
two-year period through the standard
FMMO amendment process.

Final Action

In accordance with the 2018 Farm
Bill, this final rule amends the Class I
skim milk price formula for milk pooled
under Federal milk marketing orders.
Under the amended price formula, the
Class I skim milk price will be the
simple average of the monthly advanced
pricing factors for Class III and Class IV
skim milk, plus $0.74 per cwt, plus the
applicable adjusted Class I differential.

Section 1403(b)(2)(B) of the 2018
Farm Bill provides that the
implementation of the regulations to
amend the Class I skim milk price
formula shall not be subject to the
notice and comment requirements of the
Administrative Procedure Act (5 U.S.C.
553), the notice and hearing
requirements of section 8c(3) of the
Agricultural Adjustment Act (7 U.S.C.
608c(3)), the order amendment
requirements of section 8¢(17) of that
Act (7 U.S.C. 608c(17)), nor a
referendum under section 8c(19) of the
same Act (7 U.S.C. 608c(19)).
Additionally, this final rule must
become effective on May 1, 2019, as

17 U.S.C 601-674, 7253
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required by section 1403(b)(1) of the
2018 Farm Bill. AMS, therefore, is
issuing this final rule without prior
notice or public comment.

Executive Orders 12866 and 13771

This rule has been determined to be
not significant for purposes of Executive
Order 12866, and therefore has not been
reviewed by the Office of Management
and Budget (OMB). In addition, because
this rule does not meet the definition of
a significant regulatory action, it does
not trigger the requirements contained
in Executive Order 13771. See OMB’s
Memorandum titled “Interim Guidance
Implementing Section 2 of the Executive
Order of January 30, 2017, titled
‘Reducing Regulation and Controlling
Regulatory Costs’’ (February 2, 2017).

Executive Order 12988

This rule has been reviewed under
Executive Order 12988, Civil Justice
Reform. It is not intended to have a
retroactive effect. The amendment does
not preempt any state or local laws,
regulations, or policies, unless they
present an irreconcilable conflict with
this rule.

Regulatory Flexibility Act and
Paperwork Reduction Act

Pursuant to the requirements set forth
in the Regulatory Flexibility Act (RFA)
(5 U.S.C. 601-612), the Agricultural
Marketing Service (AMS) considered the
economic impact of this action on small
entities. Accordingly, AMS prepared
this final regulatory flexibility analysis.

The purpose of the RFA is to fit
regulatory actions to the scale of
businesses subject to such actions so
that small businesses will not be unduly
or disproportionately burdened. Small
dairy farm businesses have been defined
by the Small Business Administration
(SBA) (13 CFR 121.601) as those
businesses having annual gross receipts
of less than $750,000. The SBA’s
definition of small agricultural service
firms, which includes handlers that are
regulated under Federal milk marketing
orders, varies depending on the product
manufactured. Small fluid milk and ice
cream manufacturers are defined as
having 1,000 or fewer employees. Small
butter and dry or condensed dairy
product manufacturers are defined as
having 750 or fewer employees. Small
cheese manufacturers are defined as
having 1,250 or fewer employees.

Based on AMS data, the milk of
33,481 U.S. dairy farmers was pooled on
the FMMO system for the month of May
2017. Of that total, AMS estimates that
32,958 dairy farmers, or 98 percent,
would be considered small businesses.
During the same month, 301 handler

plants were regulated by or reported
their milk receipts to be pooled and
priced under a FMMO. Of the total,
AMS estimates approximately 163
handler plants, or 54 percent, would be
considered small businesses. AMS does
not expect the change in the Class I
price formula to negatively impact small
entities or impair their ability to
compete in the marketplace.

The change in the Class I price
formula applies uniformly to both large
and small businesses. The dairy
industry has calculated that applying
the “higher of”’ provisions to skim milk
prices has returned a price $0.74 per
hundredweight above the average of the
two factors since the pricing formulas
were implemented in 2000. Thus, the
inclusion of the $0.74 in the calculation
should make the change roughly
revenue neutral. At the same time, it is
anticipated that using the average of the
Class Il and Class IV advanced pricing
factors in the Class I skim milk price
formula will allow handlers to better
manage volatility in monthly Class I
skim milk prices using Class IIT milk
and Class IV milk futures and options.
Until now, uncertainty about which
Class price will end up being higher
each month has made effective hedging
difficult. Amending the Class I skim
milk price provisions may help small
businesses better utilize currently
available risk management tools.

AMS is committed to complying with
the E-Government Act, to promote the
use of the internet and other
information technologies to provide
increased opportunities for citizen
access to Government information and
services, and for other purposes.

A review of reporting requirements
was completed under the Paperwork
Reduction Act of 1995 (44 U.S.C.
Chapter 35). This final rule will have no
impact on reporting, recordkeeping, or
compliance requirements under the
FMMOs because there are no changes to
the current requirements. No new forms
are added, and no additional reporting
requirements are necessary. This final
rule does not require additional
information collection beyond that
currently approved by OMB for FMMOs
(OMB Number 0581-0032—Report
Forms Under the Federal Milk
Marketing Order Program).

List of Subjects in 7 CFR Part 1000

Milk marketing orders.

For the reasons set forth in the
preamble, 7 CFR part 1000 is amended
as follows:

PART 1000—GENERAL PROVISIONS
OF FEDERAL MILK MARKETING
ORDERS

m 1. The authority citation for 7 CFR
part 1000 reads as follows:

Authority: 7 U.S.C. 601-674, and 7253
Subpart G—Class Prices

m 2. Section 1000.50 is amended by
revising paragraph (b) to read as follows:

§1000.50 Class prices, component prices,
and advanced pricing factors.

(b) Class I skim milk price. The Class
I skim milk price per hundredweight
shall be the adjusted Class I differential
specified in § 1000.52, plus the
adjustment to Class I prices specified in
§§ 1000.51(b), 1006.51(b) and
1007.51(b), plus the simple average of
the advanced pricing factors computed
in paragraph (q)(1) and (2) of this
section, plus $0.74 per hundredweight.

* * * * *

Dated: March 6, 2019.
Bruce Summers,
Administrator.
[FR Doc. 2019-04347 Filed 3—8—19; 8:45 am]
BILLING CODE 3410-02-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2018-0710; Product
Identifier 2018—-NM—-079-AD; Amendment
39-19574; AD 2019-03-22]

RIN 2120-AA64

Airworthiness Directives; Bombardier,
Inc., Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule.

SUMMARY: We are adopting a new
airworthiness directive (AD) for certain
Bombardier, Inc., Model BD-700-1A10
and BD-700-1A11 airplanes. This AD
was prompted by in-service findings
that a cotter pin at the main fitting joint
of the nose landing gear (NLG)
retraction actuator to the NLG strut
showed evidence of shearing after an
NLG retraction-extension cycling. This
AD requires revision of the existing
maintenance or inspection program, as
applicable, a general visual inspection
for damage of a certain cotter pin
present on certain configurations of the
NLG strut assembly and for the
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modification number shown on the
identification plate for the NLG strut,
and modification of the NLG retraction
actuator hardware on any damaged NLG
strut assembly. We are issuing this AD
to address the unsafe condition on these
products.

DATES: This AD is effective April 15,
2019.

The Director of the Federal Register
approved the incorporation by reference
of certain publications listed in this AD
as of April 15, 2019.

ADDRESSES: For service information
identified in this final rule, contact
Bombardier, Inc., 400 Cote-Vertu Road
West, Dorval, Québec H4S 1Y9, Canada;
telephone 514-855-5000; fax 514—855—
7401; email thd.crj@
aero.bombardier.com; internet http://
www.bombardier.com. You may view
this service information at the FAA,
Transport Standards Branch, 2200
South 216th St., Des Moines, WA. For
information on the availability of this
material at the FAA, call 206-231-3195.
It is also available on the internet at
http://www.regulations.gov by searching
for and locating Docket No. FAA-2018-
0710.

Examining the AD Docket

You may examine the AD docket on
the internet at http://
www.regulations.gov by searching for
and locating Docket No. FAA-2018—
0710; or in person at Docket Operations
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.
The AD docket contains this final rule,
the regulatory evaluation, any
comments received, and other
information. The address for Docket
Operations (phone: 800-647-5527) is
U.S. Department of Transportation,
Docket Operations, M—30, West
Building Ground Floor, Room W12-140,
1200 New Jersey Avenue SE,
Washington, DC 20590.

FOR FURTHER INFORMATION CONTACT:
Darren Gassetto, Aerospace Engineer,
Mechanical Systems and Admin
Services Section, FAA, New York ACO
Branch, 1600 Stewart Avenue, Suite
410, Westbury, NY 11590; telephone
516-228-7323; fax 516-794-5531; email
9-avs-nyaco-cos@faa.gov.
SUPPLEMENTARY INFORMATION:

Discussion

We issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 by adding an AD that would
apply to certain Bombardier, Inc., Model
BD-700-1A10 and BD-700-1A11
airplanes. The NPRM published in the
Federal Register on August 16, 2018 (83
FR 40703). The NPRM was prompted by

in-service findings that a cotter pin at
the main fitting joint of the NLG
retraction actuator to the NLG strut
showed evidence of shearing after an
NLG retraction-extension cycling. The
NPRM proposed to require revision of
the existing maintenance or inspection
program, as applicable, a general visual
inspection for damage of a certain cotter
pin present on certain configurations of
the NLG strut assembly and for the
modification number shown on the
identification plate for the NLG strut,
and modification of the NLG retraction
actuator hardware on any damaged NLG
strut assembly.

We are issuing this AD to address
shearing of the cotter pin at the main
fitting joint of the NLG retraction
actuator to the NLG strut, which could
lead to a loss of hardware and result in
an actuator disconnect and the NLG
failing to retract or extend, or in an
undamped freefall, which could
adversely affect the airplane’s continued
safe flight and landing.

Transport Canada Civil Aviation
(TCCA), which is the aviation authority
for Canada, has issued Canadian AD
CF-2018-05, dated January 23, 2018
(referred to after this as the Mandatory
Continuing Airworthiness Information,
or ‘“‘the MCAI”), to correct an unsafe
condition for certain Bombardier, Inc.,
Model BD-700-1A10 and BD-700—
1A11 airplanes. The MCALI states:

There have been in-service findings
whereby the cotter pin at the retraction
actuator to nose landing gear (NLG) strut
main fitting was observed to be damaged
after a NLG retraction-extension cycling. This
condition could lead to a loss of hardware
and result in an actuator disconnect resulting
in a failure to retract or extend, or in an
undamped freefall of the NLG [which could
adversely affect the airplane’s continued safe
flight and landing].

This [Canadian] AD mandates a revision to
the approved maintenance schedule. This
[Canadian] AD also mandates a visual
inspection of the cotter pin for certain
configurations of NLG strut assembly, and if
found damaged, the incorporation of a
modification which introduces a new
castellated nut, spacer, end plate and sleeve
to the NLG retraction actuator to main fitting
joint.

You may examine the MCAI in the
AD docket on the internet at http://
www.regulations.gov by searching for

and locating Docket No. FAA-2018—
0710.

Comments

We gave the public the opportunity to
participate in developing this final rule.
The following presents the comments
received on the NPRM and the FAA’s
response to each comment.

Request To Clarify Effectivity of
Inspection and Modification
Requirements

NetJets stated that they were not able
to find paragraph 1.A, “Effectivity,” in
the proposed AD, which was referenced
in paragraph (h)(2) of the proposed AD.

We infer from the commenter’s
statement that they request the language
in paragraph (h)(2) of the proposed AD
be revised to clarify the reference to
paragraph 1.A, “Effectivity.” We agree
to clarify. Paragraph (h)(2) of the
proposed AD directs operators to the
applicable Bombardier service
information specified in figure 2 to
paragraph (h) of this AD. Each
Bombardier service information
referenced in figure 2 to paragraph (h)
of this AD contains paragraph 1.A,
“Effectivity,” which operators must use
to determine the applicability of the
actions required in paragraph (h)(1) to
their specific airplane configuration.
Paragraph 1.A, “Effectivity,” can be
found in Paragraph 1, “Planning
Information,” in the applicable
Bombardier service information. We
have not changed the AD in this regard.

Request To Refer to New Service
Information

NetJets observed that the service
information specified in figure 1 to
paragraph (g) of the proposed AD is out
of date and requested that we update
those references to the latest revision.
Netjets noted that at least one of the
service bulletins has been revised since
the NPRM was released.

We agree with the request to refer to
the latest service information, which
adds a note to clarify the level at which
time tracking of non-serialized parts
should be done, and increases the
interval at which certain inspections
must be conducted. We have
determined that the revised actions have
no effect on airplanes on which the
earlier actions were completed. Each
service bulletin in figure 1 to paragraph
(g) of the AD has been revised since the
NPRM was released, and we have
revised the preamble and figure 1 to
paragraph (g) of this AD accordingly.
We have coordinated this with TCCA.

Because the revised service
information does not include any
additional actions, we have revised
paragraph (j) of this AD to provide
credit for specified actions performed
before the effective date of this AD in
accordance with Airworthiness
Limitation (AWL) Task 32-33-01-111,
“Restoration of the Nose Landing Gear
Shock-Strut Assembly to Retraction-
Actuator Main-Fitting Joint,” of
Bombardier Global 5000 Time Limits/
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Maintenance Checks, Publication No.
BD-700 TLMC, Revision 19, dated
November 13, 2017; Bombardier Global
5000 Featuring Global Vision Flight
Deck—Time Limits/Maintenance
Checks, Publication No. GL 5000 GVFD,
Revision 9, dated November 13, 2017;
Bombardier Global 6000 Time Limits/
Maintenance Checks, Publication No.
GL 6000 TLMGC, Revision 9, dated
November 13, 2017; Bombardier Global
Express Time Limits/Maintenance
Checks, Publication No. BD—-700 TLMC,
Revision 28, dated November 13, 2017;
or Bombardier Global Express XRS Time
Limits/Maintenance Checks, Publication
No. BD-700 XRS TLMC, Revision 15,
dated November 13, 2017; as applicable.

Conclusion

We reviewed the relevant data,
considered the comments received, and
determined that air safety and the
public interest require adopting this
final rule with the changes described
previously and minor editorial changes.
We have determined that these minor
changes:

e Are consistent with the intent that
was proposed in the NPRM for
addressing the unsafe condition; and

¢ Do not add any additional burden
upon the public than was already
proposed in the NPRM.

We also determined that these
changes will not increase the economic
burden on any operator or increase the
scope of this final rule.

Related Service Information Under 1
CFR Part 51

Bombardier has issued the following
service information, which describes
procedures for a general visual
inspection for damage of the cotter pin
retaining the bolt that secures the main
fitting joint of the NLG retraction
actuator to the NLG strut and for the
modification number shown on the
identification plate for the NLG strut,
and modification of the NLG retraction
actuator hardware that secures the NLG
retraction actuator to the NLG strut.
These documents are distinct since they
apply to different airplane models in
different configurations.

e Bombardier Service Bulletin 700—
1A11-32—-022, Revision 2, dated
November 6, 2017.

e Bombardier Service Bulletin 700—
32-035, Revision 2, dated November 6,
2017.

e Bombardier Service Bulletin 700—
32-5011, Revision 2, dated November 6,
2017.

e Bombardier Service Bulletin 700—
32—6011, Revision 2, dated November 6,
2017.

Bombardier has issued AWL Task 32—
33-01-111, “Restoration of the Nose
Landing Gear Shock-Strut Assembly to
Retraction-Actuator Main-Fitting Joint,”
of the following service information,
which identifies airworthiness
limitation tasks for restoration of the
main fitting joint of the NLG retraction
actuator to the NLG strut. These
documents are distinct since they apply

ESTIMATED COSTS

to different airplane models in different
configurations.

e Bombardier Global 5000 Time
Limits/Maintenance Checks, Publication
No. BD-700 TLMC, Revision 20, dated
May 3, 2018, for Bombardier Model BD—
700—1A11 airplanes.

¢ Bombardier Global 5000 Featuring
Global Vision Flight Deck Time Limits/
Maintenance Checks, Publication No.
GL 5000 GVFD TLMC, Revision 10,
dated May 3, 2018, for Bombardier
Model BD-700-1A11 airplanes.

e Bombardier Global 6000 Time
Limits/Maintenance Checks, Publication
No. GL 6000 TLMGC, Revision 10, dated
May 3, 2018, for Bombardier Model BD—
700-1A10 airplanes.

e Bombardier Global Express Time
Limits/Maintenance Checks, Publication
No. BD-700 TLMC, Revision 29, dated
May 3, 2018, for Bombardier Model BD—
700-1A10 airplanes.

¢ Bombardier Global Express XRS
Time Limits/Maintenance Checks,
Publication No. BD-700 XRS TLMG,
Revision 16, dated May 3, 2018, for
Bombardier Model BD-700-1A10
airplanes.

This service information is reasonably
available because the interested parties
have access to it through their normal
course of business or by the means
identified in the ADDRESSES section.

Costs of Compliance

We estimate that this AD affects 60
airplanes of U.S. registry. We estimate
the following costs to comply with this
AD:

Cost per Cost on U.S.
Labor cost Parts cost product operators
4 WOrk-hours X $85 Per NOUI = $340 .......ociiiiiieirie ettt ae b e seeneene $0 $340 $20,400

We have determined that revising the
existing maintenance or inspection
program takes an average of 90 work-
hours per operator, although we
recognize that this number may vary
from operator to operator. In the past,
we have estimated that this action takes
1 work-hour per airplane. Since

operators incorporate maintenance or
inspection program changes for their
affected fleet(s), we have determined
that a per-operator estimate is more
accurate than a per-airplane estimate.
Therefore, we estimate the total cost per
operator to be $7,650 (90 work-hours x
$85 per work-hour).

We estimate the following costs to do
the necessary on-condition action that
would be required based on the results
of any required actions. We have no way
of determining the number of aircraft
that might need this on-condition
action:

ESTIMATED COSTS OF ON-CONDITION ACTION

Cost per
Labor cost Parts cost product
1 WOTK-oUr X $85 PEI NOUP = B85 ......oeiiieeiiie ettt ettt e s e et e st e e te e e b e e saeeeaseeeaseenbeeaseeeseesasesseeanns $10,847 $10,932

According to the manufacturer, some
or all of the costs of this AD may be
covered under warranty, thereby

reducing the cost impact on affected
individuals. We do not control warranty
coverage for affected individuals. As a

result, we have included all known
costs in our cost estimate.
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Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII:
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701:
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

This AD is issued in accordance with
authority delegated by the Executive
Director, Aircraft Certification Service,
as authorized by FAA Order 8000.51C.
In accordance with that order, issuance
of ADs is normally a function of the
Compliance and Airworthiness
Division, but during this transition
period, the Executive Director has
delegated the authority to issue ADs
applicable to transport category
airplanes and associated appliances to
the Director of the System Oversight
Division.

Regulatory Findings

This AD will not have federalism
implications under Executive Order
13132. This AD will not have a
substantial direct effect on the States, on
the relationship between the national
government and the States, or on the
distribution of power and

responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a “significant regulatory
action”” under Executive Order 12866,

(2) Is not a “significant rule” under
the DOT Regulatory Policies and
Procedures (44 FR 11034, February 26,
1979),

(3) Will not affect intrastate aviation
in Alaska, and

(4) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.
§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

2019-03-22 Bombardier, Inc.: Amendment
39-19574; Docket No. FAA-2018-0710;
Product Identifier 2018—-NM-079—-AD.

(a) Effective Date
This AD is effective April 15, 2019.

(b) Affected ADs

None.
(c) Applicability

This AD applies to Bombardier, Inc.,
Model BD-700-1A10 and BD-700-1A11
airplanes, certificated in any category, serial

numbers 9002 through 9638 inclusive and
9998.

(d) Subject

Air Transport Association (ATA) of
America Code 32, Landing gear.

(e) Reason

This AD was prompted by in-service
findings that a cotter pin at the main fitting
joint of the nose landing gear (NLG)
retraction actuator to the NLG strut showed
evidence of shearing after an NLG retraction-
extension cycling. We are issuing this AD to
address this condition, which could lead to
a loss of hardware and result in an actuator
disconnect and the NLG failing to retract or
extend, or in an undamped freefall, which
could adversely affect the airplane’s
continued safe flight and landing.

(f) Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) Maintenance or Inspection Program
Revision

Within 30 days after the effective date of
this AD: Revise the existing maintenance or
inspection program, as applicable, to
incorporate the information specified in
Airworthiness Limitation (AWL) Task 32—
33-01-111, “Restoration of the Nose Landing
Gear Shock-Strut Assembly to Retraction-
Actuator Main-Fitting Joint,” as specified in
the applicable time limits/maintenance
checks (TLMC) manual identified in figure 1
to paragraph (g) of this AD, as applicable.
The initial compliance time for doing the
task is at the time specified in the applicable
TLMC manual listed in figure 1 to paragraph
(g) of this AD, or within 30 days after the
effective date of this AD, whichever occurs
later.
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Figure 1 to paragraph (g) of this AD — Acceptable Time Limits/Maintenance Checks
Manuals

Time
Limits/Maintenance
Checks (TLMC)
Manual

Acceptable

Revision Number Date of Issue

Airplane Models

Bombardier Global
Express TLMC,
Publication No. BD-700
TLMC

Bombardier Global
Express XRS TLMC,
Publication No. BD-700

XRS TLMC

Revision 29 May 3, 2018

Revision 16 May 3, 2018

BD-700-1A10

Bombardier Global 6000
TLMC,
Publication No. GL 6000
TLMC

Revision 10 May 3, 2018

Bombardier Global 5000
TLMC,
Publication No. BD-700
TLMC

Revision 20 May 3, 2018

BD-700-1A11 Bombardier Global 5000
GL 5000 Featuring
Global Vision Flight
Deck,

Publication No. GL 5000

GVFED TLMC

Revision 10 May 3, 2018

(h) Inspection and Modification

(1) Except for airplanes identified in
paragraph (h)(2) of this AD: Within 6 months
from the effective date of this AD, perform a
general visual inspection for damage of the
cotter pin retaining the bolt that secures the
NLG retraction actuator to the NLG strut, and
a general visual inspection of the
modification number shown on the

identification plate for the NLG strut, and, if
applicable, mark the correct modification
number on the identification plate of the
NLG strut, in accordance with the applicable
Bombardier service information as shown in
figure 2 to paragraph (h) of this AD. If
damage to the cotter pin is present: Before
further flight, perform the modification of the
NLG retraction actuator hardware in
accordance with the Accomplishment

Instructions of the applicable Bombardier
service information as shown in figure 2 to
paragraph (h) of this AD.

(2) The actions specified in paragraph
(h)(1) of this AD are not required for
airplanes that do not have the NLG
configuration specified in Paragraph 1.A,
“Effectivity” of the applicable Bombardier
service information as shown in figure 2 to
paragraph (h) of this AD.



8596

Federal Register/Vol. 84, No. 47/Monday, March 11, 2019/Rules and Regulations

Figure 2 to paragraph (h) of this AD — Service Bulletins for Inspection and

Modification
Airplane Model Bombardier Service Bulletin Date
700-32-035, Revision 2 November 6, 2017
BD-700-1A10
700-32-6011, Revision 2 November 6, 2017
700-1A11-32-022, Revision 2 November 6, 2017
BD-700-1A11
700-32-5011, Revision 2 November 6, 2017

(i) No Alternative Actions or Intervals

After the maintenance or inspection
program has been revised as required by
paragraph (g) of this AD, no alternative
actions (e.g., inspections) or intervals, may be
used unless the actions or intervals are
approved as an alternative method of

compliance (AMOC) in accordance with the
procedures specified in paragraph (1)(1) of
this AD.

(j) Credit for Previous Actions

(1) This paragraph provides credit for
actions required by paragraph (g) of this AD,

if those actions were performed before the
effective date of this AD using AWL Task 32—
33-01-111, “Restoration of the Nose Landing
Gear Shock-Strut Assembly to Retraction-
Actuator Main-Fitting Joint,” of the
applicable service information specified in
figure 3 to paragraph (j)(1) of this AD.
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Figure 3 to paragraph (j)(1) of this AD - Acceptable Temporary Revisions (TR) by
Airplane Model

Airplane

Models TLMC Manual | Acceptable TR Date of Issue

Bombardier

Global Express
TLMC, TR-5-2-46 May 19, 2015
Publication No.
BD-700 TLMC

Bombardier
Global Express
XRS TLMC,
Publication No.
BD-700 XRS
TLMC

BD-700-1A10 TR-5-2-9 May 19, 2015

Bombardier
Global 6000
TLMC, TR-5-2-13 and TR-5-2-14 May 19, 2015
Publication No.

GL 6000 TLMC

Bombardier
Global 5000
TLMC, TR-5-2-15 May 19, 2015
Publication No.
BD-700 TLMC

Bombardier
Global 5000
Featuring Global
Vision Flight
Deck TLMC,
Publication No.
GL 5000 GVFD
TLMC

BD-700-1A11

TR-5-2-13 and TR-5-2-14 May 19, 2015

(2) This paragraph provides credit for paragraphs (j)(2)(i) through (j)(2)(xiii) of this (ii) Task 32—33—01-1110f Bombardier
actions required by paragraph (h)(1) of this AD; and provided neither the NLG nor the Global 5000 Featuring Global Vision Flight
AD, if those actions were performed before NLG retraction actuator has been replaced or  Deck—Time Limits/Maintenance Checks,
the effective date of this AD using the service modified since the completion of the Publication No. GL 5000 GVFD TLMG,
information specified in paragraphs (j)(2)(i) Instructions of the applicable service Revision 9, dated November 13, 2017.
through (j)(2)(xiii) of this AD, provided that information specified in paragraphs (j)(2)(i) (iii) Task 32—33—01-1110f Bombardier
it can be confirmed that at least 25 NLG through (j)(2)(xiii) of this AD. Global 6000 Time Limits/Maintenance
extension-retraction cycles had been (i) Task 32—33—01-1110f Bombardier Checks, Publication No. GL 6000 TLMC,
completed on the NLG at the time of Global 5000 Time Limits/Maintenance Revision 9, dated November 13, 2017.
completion of the Instructions of the Checks, Revision 19, dated November 13, (iv) Task 32—33—01-1110f Bombardier
applicable service information specified in 2017. Global Express Time Limits/Maintenance
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Checks, Publication No. BD-700 TLMC,
Revision 28, dated November 13, 2017.

(v) Task 32—33—-01—-1110f Bombardier
Global Express XRS Time Limits/
Maintenance Checks, Publication No. BD—
XRS TLMC, Revision 15, dated November 13,
2017.

(vi) Bombardier Service Bulletin 700—
1A11-32-022, dated May 13, 2015.

(vii) Bombardier Service Bulletin 700—
1A11-32-022, Revision 1, dated August 26,
2015.

(viii) Bombardier Service Bulletin 700-32—
035, dated May 13, 2015.

(ix) Bombardier Service Bulletin 700-32—
035, Revision 1, dated August 26, 2015.

(x) Bombardier Service Bulletin 700-32—
5011, dated May 13, 2015.

(xi) Bombardier Service Bulletin 700-32—
5011, Revision 1, dated August 26, 2015.

(xii) Bombardier Service Bulletin 700-32—
6011, dated May 13, 2015.

(xiii) Bombardier Service Bulletin 700-32—
6011, Revision 1, dated August 26, 2015.

(k) Service Information Prohibition

As of the effective date of this AD, no
person may incorporate Liebherr-Aerospace
Service Bulletin 1285A-32-07 at any
revision level on the NLG strut assemblies of
any Bombardier, Inc., Model BD-700-1A10
or BD-700-1A11 airplane.

(1) Other FAA AD Provisions

The following provisions also apply to this
AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, New York ACO
Branch, FAA, has the authority to approve
AMOC:s for this AD, if requested using the
procedures found in 14 CFR 39.19. In
accordance with 14 CFR 39.19, send your
request to your principal inspector or local
Flight Standards District Office, as
appropriate. If sending information directly
to the manager of the certification office,
send it to ATTN: Program Manager,
Continuing Operational Safety, FAA, New
York ACO Branch, 1600 Stewart Avenue,
Suite 410, Westbury, NY 11590; telephone
516—228-7300; fax 516—794-5531. Before
using any approved AMOC, notify your
appropriate principal inspector, or lacking a
principal inspector, the manager of the local
flight standards district office/certificate
holding district office.

(2) Contacting the Manufacturer: For any
requirement in this AD to obtain corrective
actions from a manufacturer, the action must
be accomplished using a method approved
by the Manager, New York ACO Branch,
FAA; or Transport Canada Civil Aviation
(TCCA); or Bombardier, Inc.’s TCCA Design
Approval Organization (DAO). If approved by
the DAO, the approval must include the
DAO-authorized signature.

(m) Related Information

(1) Refer to Mandatory Continuing
Airworthiness Information (MCAI) Canadian
AD CF-2018-05, dated January 23, 2018, for
related information. This MCAI may be
found in the AD docket on the internet at
http://www.regulations.gov by searching for
and locating Docket No. FAA-2018-0710.

(2) For more information about this AD,
contact Darren Gassetto, Aerospace Engineer,

Mechanical Systems and Admin Services
Section, FAA, New York ACO Branch, 1600
Stewart Avenue, Suite 410, Westbury, NY
11590; telephone 516-228-7323; fax 516—
794-5531; email 9-avs-nyaco-cos@faa.gov.
(3) Service information identified in this
AD that is not incorporated by reference is
available at the addresses specified in
paragraphs (n)(3) and (n)(4) of this AD.

(n) Material Incorporated by Reference

(1) The Director of the Federal Register
approved the incorporation by reference
(IBR) of the service information listed in this
paragraph under 5 U.S.C. 552(a) and 1 CFR
part 51.

(2) You must use this service information
as applicable to do the actions required by
this AD, unless this AD specifies otherwise.

(i) Bombardier Service Bulletin 700-1A11—
32—-022, Revision 2, dated November 6, 2017.

(ii) Bombardier Service Bulletin 700-32—
035, Revision 2, dated November 6, 2017.

(iii) Bombardier Service Bulletin 700-32—
5011, Revision 2, dated November 6, 2017.

(iv) Bombardier Service Bulletin 700-32—
6011, Revision 2, dated November 6, 2017.

(v) Task 32—33-01-111, “Restoration of the
Nose Landing Gear Shock-Strut Assembly to
Retraction-Actuator Main-Fitting Joint,” of
Bombardier Global 5000 Time Limits/
Maintenance Checks, Publication No. BD—
700 TLMC, Revision 20, dated May 3, 2018.

(vi) Task 32—-33—01-111, “Restoration of
the Nose Landing Gear Shock-Strut Assembly
to Retraction-Actuator Main-Fitting Joint,” of
Bombardier Global 5000 Featuring Global
Vision Flight Deck Time Limits/Maintenance
Checks, Publication No. GL 5000 GVFD
TLMC, Revision 10, dated May 3, 2018.

(vii) Task 32-33—-01-111, “Restoration of
the Nose Landing Gear Shock-Strut Assembly
to Retraction-Actuator Main-Fitting Joint,” of
Bombardier Global 6000 Time Limits/
Maintenance Checks, Publication No. GL
6000 TLMC, Revision 10, dated May 3, 2018.

(viii) Task 32—33-01-111, ‘“Restoration of
the Nose Landing Gear Shock-Strut Assembly
to Retraction-Actuator Main-Fitting Joint,” of
Bombardier Global Express Time Limits/
Maintenance Checks, Publication No. BD—
700 TLMC, Revision 29, dated May 3, 2018.

(ix) Task 32—33-01-111, ‘“Restoration of
the Nose Landing Gear Shock-Strut Assembly
to Retraction-Actuator Main-Fitting Joint,” of
Bombardier Global Express XRS Time
Limits/Maintenance Checks, Publication No.
BD-700 XRS TLMC, Revision 16, dated May
3, 2018.

(3) For service information identified in
this AD, contact Bombardier, Inc., 400 Cote-
Vertu Road West, Dorval, Québec H4S 1Y9,
Canada; telephone 514-855-5000; fax 514—
855-7401; email thd.crj@
aero.bombardier.com; internet http://
www.bombardier.com.

(4) You may view this service information
at the FAA, Transport Standards Branch,
2200 South 216th St., Des Moines, WA. For
information on the availability of this
material at the FAA, call 206-231-3195.

(5) You may view this service information
that is incorporated by reference at the
National Archives and Records
Administration (NARA). For information on
the availability of this material at NARA, call

202-741-6030, or go to: http://
www.archives.gov/federal-register/cfr/ibr-
locations.html.

Issued in Des Moines, Washington, on
February 14, 2019.
Michael Kaszycki,

Acting Director, System Oversight Division,
Aircraft Certification Service.

[FR Doc. 2019-03255 Filed 3—8-19; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2018-0762; Product
Identifier 2018—NM—-033-AD; Amendment
39-19580; AD 2019-03-28]

RIN 2120-AA64

Airworthiness Directives; Airbus SAS
Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule.

SUMMARY: We are superseding
Airworthiness Directive (AD) 2016—07—
23, which applied to all Airbus SAS
Model A318 and A319 series airplanes;
Model A320-211, A320-212, A320-214,
A320-216, A320-231, A320-232, and
A320-233 airplanes; and Model A321—
111, A321-112, A321-131, A321-211,
A321-212, A321-213, A321-231, and
A321-232 airplanes. AD 2016-07-23
required, for certain airplanes, repetitive
replacements of the fixed fairing upper
and lower attachment studs of both the
left-hand (LH) and right-hand (RH) main
landing gear (MLG); and repetitive
inspections for corrosion, wear, fatigue
cracking, and loose studs of each
forward stud assembly of the fixed
fairing door upper and lower forward
attachments of both the LH and RH
MLG; and replacement if necessary. AD
2016—07-23 also provided an optional
terminating modification for the
repetitive replacements of the fixed
fairing upper and lower attachment
studs. This AD retains the requirements
of AD 2016-07-23 and, for certain
airplanes, requires re-identification of
the LH and RH MLG fixed fairing
assemblies’ part numbers. This AD was
prompted by a determination that for
some airplane configurations, associated
fixed fairing assembly part numbers
susceptible to fatigue cracking were not
listed in certain service information
required by AD 2016-07-23. In
addition, we have determined that
additional work is necessary to re-
identify the fixed fairing assembly part
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number on certain airplanes. We are
issuing this AD to address the unsafe
condition on these products.

DATES: This AD is effective April 15,
2019.

The Director of the Federal Register
approved the incorporation by reference
of a certain publication listed in this AD
as of April 15, 2019.

The Director of the Federal Register
approved the incorporation by reference
of certain other publications listed in
this AD as of June 6, 2016 (81 FR 26115,
May 2, 2016).

ADDRESSES: For service information
identified in this final rule, contact
Airbus SAS, Airworthiness Office—
EIAS, Rond-Point Emile Dewoitine No:
2, 31700 Blagnac Cedex, France;
telephone +33 5 61 93 36 96; fax +33 5
61 93 44 51; email account.airworth-
eas@airbus.com; internet http://
www.airbus.com. You may view this
referenced service information at the
FAA, Transport Standards Branch, 2200
South 216th St., Des Moines, WA. For
information on the availability of this
material at the FAA, call 206-231-3195.
It is also available on the internet at
http://www.regulations.gov by searching
for and locating Docket No. FAA-2018-
0762.

Examining the AD Docket

You may examine the AD docket on
the internet at http://
www.regulations.gov by searching for
and locating Docket No. FAA-2018—
0762; or in person at Docket Operations
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.
The AD docket contains this final rule,
the regulatory evaluation, any
comments received, and other
information. The address for Docket
Operations (phone: 800-647-5527) is
U.S. Department of Transportation,
Docket Operations, M—30, West
Building Ground Floor, Room W12-140,
1200 New Jersey Avenue SE,
Washington, DC 20590.

FOR FURTHER INFORMATION CONTACT:
Sanjay Ralhan, Aerospace Engineer,
International Section, Transport
Standards Branch, FAA, 2200 South
216th St., Des Moines, WA 98198;
telephone and fax 206-231-3223.
SUPPLEMENTARY INFORMATION:

Discussion

We issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 to supersede AD 2016-07-23,
Amendment 39-18468 (81 FR 26115,
May 2, 2016) (“AD 2016-07-23"). AD
2016—07-23 applied to all Airbus SAS
Model A318 and A319 series airplanes;
Model A320-211, A320-212, A320-214,

A320-216, A320-231, A320-232, and
A320-233 airplanes; and Model A321—
111, A321-112, A321-131, A321-211,
A321-212, A321-213, A321-231, and
A321-232 airplanes. The NPRM
published in the Federal Register on
August 31, 2018 (83 FR 44516). The
NPRM was prompted by a
determination that since we issued AD
2016-07-23, for some airplane
configurations, associated fixed fairing
assembly part numbers susceptible to
fatigue cracking were not listed in
certain service information required by
AD 2016-07-23. In addition, we have
determined that additional work is
necessary to re-identify the fixed fairing
assembly part number on certain
airplanes. The NPRM proposed to retain
the requirements of AD 2016—07-23
and, for certain airplanes, require re-
identification of the LH and RH MLG
fixed fairing assemblies’ part numbers.
The NPRM also proposed to provide an
optional terminating modification for
the repetitive replacements of the fixed
fairing upper and lower attachment
studs. We are issuing this AD to address
in-flight detachment of an MLG fixed
fairing and consequent damage to the
airplane.

The European Aviation Safety Agency
(EASA), which is the Technical Agent
for the Member States of the European
Union, has issued EASA AD 2018-0023,
dated January 26, 2018; corrected
February 5, 2018 (referred to after this
as the Mandatory Continuing
Airworthiness Information, or ‘‘the
MCAT”’); to correct an unsafe condition
for all Airbus SAS Model A318 and
A319 series airplanes; all Airbus SAS
Model A320-211, A320-212, A320-214,
A320-216, A320-231, A320-232, and
A320-233 airplanes; and all Airbus SAS
Model A321-111, A321-112, A321-131,
A321-211, A321-212, A321-213, A321-
231, and A321-232 airplanes. The
MCAI states:

Several occurrences were reported of in-
flight loss of main landing gear (MLG) fixed
and hinged fairings. The majority of reported
events occurred following scheduled
maintenance activities. One result of the
investigation was that a discrepancy between
the drawing and the maintenance manuals
was discovered. The maintenance documents
were corrected to prevent mis-rigging of the
MLG fixed and hinged fairings, which could
induce fatigue cracking.

Prompted by these findings, Airbus issued
Service Bulletin (SB) A320-52—1083,
providing instructions for a one-time
inspection of the MLG fixed fairing
composite insert and the surrounding area,
replacement of the adjustment studs at the
lower forward position and adjustment to the
new clearance tolerances. That SB was
replaced by Airbus SB A320-52-1100
(modification (mod) 27716) introducing a re-

designed location stud, rod end and location
plate at the forward upper and lower leg
fixed-fairing positions. Subsequently, reports
were received of post-mod 27716/post-SB
A320-52-1100 MLG fixed fairing assemblies
with corrosion, which could also induce
cracking.

This condition, if not detected and
corrected, could lead to further cases of in-
flight detachment of a MLG fixed fairing,
possibly resulting in injury to persons on the
ground and/or damage to the aeroplane.

To address this potential unsafe condition,
EASA issued AD 2014-0096 to require
repetitive detailed inspections (DET) of the
MLG fixed fairings, and, depending on
findings, accomplishment of applicable
corrective actions. That [EASA] AD also
prohibited installation of certain MLG fixed
fairing rod end assemblies and studs as
replacement parts on aeroplanes
incorporating Airbus mod 27716 in
production, or modified in accordance with
Airbus SB A320-52-1100 (any revision) in
service.

Since EASA AD 2014-0096 was issued,
Airbus developed an alternative inspection
programme to meet the [EASA] AD
requirements. In addition, a terminating
action (mod 155648) was developed, which
was made available for in-service aeroplanes
through Airbus SB A320-52-1165.

Consequently, EASA issued AD 2015-0001
(later revised), retaining the requirements of
EASA AD 2014-0096, which was
superseded, and adding an optional
terminating action for the repetitive
inspections. For post-mod aeroplanes, i.e.
incorporating Airbus mod 155648 in
production, or modified by Airbus SB A320-
52-1165 in service, the only remaining
requirement was to ensure that pre-mod
components are no longer installed.

Since EASA AD 2015-0001R1 [which
corresponds to FAA AD 2016-07-23] was
issued, Airbus revised SB A320-52-1165 to
include additional work, to re-identify the
fairing assembly part number (P/N). During
the preparation of this additional work, it
was noted that several configurations and
associated P/N were not listed in the original
SB, which may have an impact on aeroplanes
on which SB A320-52-1165 original issue or
Revision (rev.) 01 was already accomplished.
It has also been noticed that the instructions
for reidentification of two P/N were not
correct in revision 02 of this SB.

For the reasons described above, this
[EASA] AD retains the requirement of EASA
AD 2015-0001R1, which is superseded, but
requires using the SB at rev. 03.

This [EASA] AD also requires
accomplishment of additional work [re-
identification of the part number for the LH
and RH MLG fixed fairing assemblies] for
those aeroplanes on which parts were
replaced in accordance with the instructions
of Airbus SB A320-52-1165 at original issue,
rev. 01 or rev. 02 and correct
(re)identification as applicable.

You may examine the MCAI in the
AD docket on the internet at http://
www.regulations.gov by searching for
and locating Docket No. FAA-2018—
0762.
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Comments

We gave the public the opportunity to
participate in developing this final rule.
The following presents the comments
received on the NPRM and the FAA’s
response to each comment.

Support for the NPRM

United Airlines stated that it agreed
with the intent of the NPRM.

Request To Refer to Revised Service
Information

United Airlines requested that
paragraphs (i), (k), (1), (m) and (q) of the
proposed AD be revised to refer to
Airbus Service Bulletin A320-52-1163,
Revision 02, dated May 11, 2018, rather
than Airbus Service Bulletin A320-52—
1163, Revision 01, including Appendix
01, dated June 22, 2015. The commenter
noted that Airbus made a number of
updates and clarifications in Airbus
Service Bulletin A320-52-1163,
Revision 02, dated May 11, 2018, and
that EASA AD 2018-0023 allows for use
of later approved revisions of Airbus
Service Bulletin A320-52-1163,
Revision 01, dated June 22, 2015. In
addition, the commenter pointed out
that the FAA issued alternative method
of compliance (AMOC) letter AIR-676—
18-331, dated August 14, 2018, which
permits all operators with airplanes
affected by AD 2016—-07-23 to use
Airbus Service Bulletin A320-52-1163,
Revision 02, dated May 11, 2018,
instead of Airbus Service Bulletin
A320-52-1163, Revision 01, including
Appendix 01, dated June 22, 2015.

We disagree with the commenter’s
request to change the final rule to refer
to Airbus Service Bulletin A320-52—
1163, Revision 02, dated May 11, 2018.
Airbus Service Bulletin A320-52-1163,
Revision 02, dated May 11, 2018, would
expand the requirements of the
proposed AD because it modifies the
work steps for the removal of cover
plates. To change the requirements of
the proposed AD would necessitate
(under the provisions of the
Administrative Procedure Act) reissuing
the notice, reopening the period for
public comment, considering additional
comments subsequently received, and
eventually issuing a final rule. That
procedure could add unwarranted time
to the rulemaking process.

However, we note that paragraph
(v)(1)(ii) of this AD states that AMOCs
approved previously for AD 2016-07-23
are approved as AMOCs for the
corresponding provisions of this AD.
This provision allows operators to
utilize the AMOC included in letter
AIR-676-18-331, dated August 14,
2018, for completing the applicable

actions required by this AD; that AMOC
identifies new revisions of the
applicable service information as an
appropriate source of service
information.

Regarding the use of “‘or later
approved” revisions of service
information, we may not refer to any
document that does not yet exist. In
general terms, we are required by Office
of the Federal Register (OFR) regulations
for approval of materials incorporated
by reference, as specified in 1 CFR
51.1(f), to either publish the service
document contents as part of the actual
AD language; or submit the service
document to the OFR for approval as
referenced material, in which case we
may only refer to such material in the
text of an AD. The AD may refer to the
service document only if the OFR
approved it for incorporation by
reference. See 1 CFR part 51. To allow
operators to use later revisions of the
referenced document (issued after
publication of the AD), either we must
revise the AD to reference specific later
revisions, or operators must request
approval to use later revisions as an
AMOC with this AD under the
provisions of paragraph (v)(1) of this
AD. We have not revised this AD in
regard to this issue.

Request To Remove Redundant
Paragraphs

Delta Air Lines recommended that
paragraphs (s) and (t) of the proposed
AD be deleted. The commenter stated
that paragraph (s) of the proposed AD
appears to be redundant to paragraph
(n) of the proposed AD, with the
exception that it does not include
references to paragraphs (h) and (j) of
the proposed AD. The commenter
requested clarification as to why
paragraph (s) of the proposed AD is
needed in addition to paragraph (n) of
the proposed AD, and why paragraphs
(h) and (j) of the proposed AD were not
included in paragraph (s) of the
proposed AD but were included in
paragraph (n) of the proposed AD.
Furthermore, the commenter observed
that paragraph (t) of the proposed AD
appears to be redundant to paragraph
(p) of the proposed AD and requested
why both paragraphs are needed since
they appear to require the same action.

We disagree with the commenter’s
request to delete paragraphs (s) and (t)
of this AD; however, we do agree to
provide clarification. The seemingly
redundant paragraphs are a result of our
method for superseding an AD. To
ensure the continuity of the required
actions between the existing AD (the AD
being superseded, in this case AD 2016—
07-23) and the effective date of the new

AD, we restate the pertinent
requirements of the existing AD and
identify the new requirements of this
AD. In this AD paragraphs (g) through
(q) are the restated requirements of AD
2016-07-23, and the new requirements
are paragraphs (r) through (t) of this AD.

Paragraph (s) of this AD is new
information regarding terminating
action and is applicable starting on the
effective date of this AD. Paragraphs
(m)(1), (n)(2), and (n)(3) of this AD
include restated requirements from AD
2016-07-23 and became effective on
June 6, 2016, the effective date of AD
2016—07-23. However, in addition to
the restated requirements, paragraph
(n)(3) of this AD was updated to refer to
the latest revision of the service
information: Airbus Service Bulletin
A320-52-1165, Revision 03, excluding
Appendix 01 and including Appendix
02, dated November 9, 2017.

Paragraph (s) of this AD also refers to
Airbus Service Bulletin A320-52-1165,
Revision 03, excluding Appendix 01
and including Appendix 02, dated
November 9, 2017, which was issued
after the publication of AD 2016-07-23.
Airbus Service Bulletin A320-52-1165,
Revision 03, excluding Appendix 01
and including Appendix 02, dated
November 9, 2017, includes, for some
airplane configurations, associated fixed
fairing assembly part numbers
susceptible to fatigue cracking that were
not listed in the retained service
information referred to in paragraph
(n)(3) of AD 2016—07-23. We
acknowledge paragraph (n)(3) of this AD
does include redundant information
since it refers to Airbus Service Bulletin
A320-52-1165, Revision 03, excluding
Appendix 01 and including Appendix
02, dated November 9, 2017, in addition
to the retained service information.

The reason paragraphs (h) and (j) of
this AD were not referenced in
paragraph (s) of this AD is because it is
only necessary to identify the required
actions terminated by paragraph (s) of
this AD. Paragraphs (h) and (j) of this
AD include the compliance times only.
Once the corresponding requirements
are terminated, the compliance times in
paragraphs (h) and (j) of this AD are no
longer relevant. However, for clarity and
consistency with references in
paragraph (n)(3) of this AD, we have
revised paragraph (s) of this AD to refer
to paragraphs (g) through (m) of this AD.

In regard to the apparent redundancy
between paragraphs (p) and (t) of this
AD, we agree clarification is needed.
Paragraph (t) of this AD includes new
information regarding the parts
installation prohibition and is
applicable starting on the effective date
of this AD. The compliance time for the
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parts installation prohibition specified
in paragraph (t)(2) of this AD depends
on whether an airplane is in a pre- or
post-Airbus Modification 155648 or pre-
or post-Airbus Service Bulletin A320—
52—1165, Revision 03, excluding
Appendix 01 and including Appendix
02, dated November 9, 2017,
configuration.

Paragraph (p) of this AD is the
restated parts installation prohibition
from AD 2016—07-23, which became
effective on June 6, 2016, the effective
date of AD 2016-07-23. In the
restatement in paragraphs (p)(2) and
(p)(4) of the proposed AD, we
inadvertently did not include the
effective date of June 6, 2016. We have
revised paragraphs (p)(2) and (p)(4) of
this AD to include the effective date of
AD 2016-07-23. In addition, we have
revised paragraph (p) of this AD to
clarify that the prohibition specified in
paragraph (p) of this AD is applicable
only until the effective date of this AD
and that on the effective date of this AD,
the prohibition specified in paragraph
(t) of this AD must be complied with.

Conclusion

We reviewed the relevant data,
considered the comments received, and
determined that air safety and the
public interest require adopting this
final rule as proposed, except for minor
editorial changes. We have determined
that these minor changes:

e Are consistent with the intent that
was proposed in the NPRM for
addressing the unsafe condition; and

e Do not add any additional burden
upon the public than was already
proposed in the NPRM.

We also determined that these
changes will not increase the economic
burden on any operator or increase the
scope of this final rule

Related Service Information Under 1
CFR Part 51

Airbus has issued the following
service information.

e Airbus Service Bulletin A320-52—
1100, Revision 01, dated March 12,
1999, which the Director of the Federal
Register approved for incorporation by
reference as of June 6, 2016 (81 FR
26115, May 2, 2016).

e Airbus Service Bulletin A320-52—
1163, Revision 01, including Appendix

ESTIMATED COSTS

01, dated June 22, 2015, which the
Director of the Federal Register
approved for incorporation by reference
as of June 6, 2016 (81 FR 26115, May

2, 2016).

e Airbus Service Bulletin A320-52—
1165, Revision 03, excluding Appendix
01 and including Appendix 02, dated
November 9, 2017. The service
information describes procedures for
replacing the fixed fairing attachment
stud assemblies of the MLG door
assembly with new assemblies, and re-
identifying the part number of the LH
and RH MLG fixed fairing assemblies.
The actions in this service information
are an optional terminating
modification.

This service information is reasonably
available because the interested parties
have access to it through their normal
course of business or by the means
identified in the ADDRESSES section.

Costs of Compliance

We estimate that this AD affects 901
airplanes of U.S. registry. We estimate
the following costs to comply with this
AD:

Labor cost Parts cost %?gélﬁ);r Cg?)ta?gtc';rl'ss'
18 work-hours x $85 per hour = $1,530 ...c.cccvevirieieniere e $4,110 $5,640 $5,081,640.
ESTIMATED COSTS FOR OPTIONAL ACTIONS
Labor cost Parts cost Cost per
product
Up to 18 work-hours x $85 per hour = $1,530 ........oocieiiiiiiecie et Up to $4,110 .......... Up to $5,640.

We estimate the following costs to do
any necessary replacements or re-
identifications that would be required

based on the results of the inspection.
We have no way of determining the

ON-CONDITION COSTS

number of aircraft that might need these
replacements or re-identifications:

Labor cost

Parts cost Cost per product

Up to 20 work-hours x $85 per hour = $1,700

Up to $4,110 .......... Up to $5,810.

According to the manufacturer, some
or all of the costs of this AD may be
covered under warranty, thereby
reducing the cost impact on affected
individuals. We do not control warranty
coverage for affected individuals. As a
result, we have included all costs in our
cost estimate.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII:
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,

Part A, Subpart III, Section 44701:
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
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products identified in this rulemaking
action.

This AD is issued in accordance with
authority delegated by the Executive
Director, Aircraft Certification Service,
as authorized by FAA Order 8000.51C.
In accordance with that order, issuance
of ADs is normally a function of the
Compliance and Airworthiness
Division, but during this transition
period, the Executive Director has
delegated the authority to issue ADs
applicable to transport category
airplanes and associated appliances to
the Director of the System Oversight
Division.

Regulatory Findings

We determined that this AD will not
have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979);

3. Will not affect intrastate aviation in
Alaska; and

4. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39
Air transportation, Aircraft, Aviation

safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by
removing Airworthiness Directive (AD)
2016—-07-23, Amendment 39-18468 (81
FR 26115, May 2, 2016), and adding the
following new AD:

2019-03-28 Airbus SAS: Amendment 39—

19580; Docket No. FAA-2018-0762;
Product Identifier 2018—-NM—-033—-AD.

(a) Effective Date
This AD is effective April 15, 2019.

(b) Affected ADs

This AD replaces AD 2016—-07-23,
Amendment 39-18468 (81 FR 26115, May 2,
2016) (“AD 2016-07-23"").

(c) Applicability

This AD applies to the Airbus SAS
airplanes identified in paragraphs (c)(1)
through (c)(4) of this AD, certificated in any
category, all manufacturer serial numbers.

(1) Model A318-111, A318-112, A318—
121, and A318-122 airplanes.

(2) Model A319-111, A319-112, A319—
113, A319-114, A319-115, A319-131, A319—
132, and A319-133 airplanes.

(3) Model A320-211, A320-212, A320—
214, A320-216, A320-231, A320-232, and
A320-233 airplanes.

(4) Model A321-111, A321-112, A321—
131, A321-211, A321-212, A321-213, A321—
231, and A321-232 airplanes.

(d) Subject

Air Transport Association (ATA) of
America Code 52, Doors.

(e) Reason

This AD was prompted by reports of in-
flight loss of fixed and hinged main landing
gear (MLG) fairings, and reports of post-
modification MLG fixed fairing assemblies
that have wear and corrosion. This AD was
also prompted by a determination that for
some airplane configurations, associated
fixed fairing assembly part numbers
susceptible to fatigue cracking were not listed
in certain service information required by AD
2016—07-23. In addition, we have
determined that additional work is necessary
to re-identify the fixed fairing assembly part
number on certain airplanes. We are issuing
this AD to prevent in-flight detachment of an
MLG fixed fairing and consequent damage to
the airplane.

(f) Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) Retained Repetitive Replacements, With
No Changes

This paragraph restates the requirements of
paragraph (g) of AD 2016-07-23, with no
changes. For airplanes in pre-Airbus
Modification 27716 and pre-Airbus Service
Bulletin A320-52-1100 configuration, with
any of the components installed that are
identified in paragraphs (g)(1) through (g)(5)
of this AD: At the applicable compliance
time specified in paragraph (h) of this AD,
replace fixed fairing upper and lower
attachment studs of both left-hand (LH) and
right-hand (RH) MLG, in accordance with the
Accomplishment Instructions of Airbus
Service Bulletin A320-52—1163, Revision 01,
including Appendix 01, dated June 22, 2015.
Repeat the replacements thereafter at
intervals not to exceed 6,500 flight cycles.

(1) Plate—support having part number
(P/N) D5284024820000.

(2) Plate—support having P/N
D5284024820200.

(3) Stud—adjustment having P/N
D5284024420000.

(4) Rod end assembly (lower) having P/N
D5284000500000.

(5) Rod end assembly (upper) having P/N
D5284000600000.

(h) Retained Compliance Times for the
Requirements of Paragraph (g) of This AD,
With No Changes

This paragraph restates the requirements of
paragraph (h) of AD 2016-07-23, with no
changes. For airplanes identified in
paragraph (g) of this AD, except as provided
by paragraph (o) of this AD: Do the initial
replacement required by paragraph (g) of this
AD at the latest of the times specified in
paragraphs (h)(1) through (h)(4) of this AD.

(1) Before the accumulation of 6,500 total
flight cycles since the airplane’s first flight.

(2) Within 6,500 flight cycles since the last
installation of a pre-Airbus Modification
27716 stud on the airplane.

(3) Within 1,500 flight cycles after June 6,
2016 (the effective date of AD 2016-07-23).

(4) Within 8 months after June 6, 2016 (the
effective date of AD 2016—07-23).

(i) Retained Repetitive Inspections, With No
Changes

This paragraph restates the requirements of
paragraph (i) of AD 2016—07-23, with no
changes. For airplanes in post-Airbus
Modification 27716 or post-Airbus Service
Bulletin A320-52—-1100 configuration, with
any of the components installed that are
identified in paragraphs (i)(1), (i)(2), and
(1)(3) of this AD: At the applicable
compliance time specified in paragraph (j) of
this AD, do a detailed inspection of the LH
and RH MLG forward stud assemblies of the
fixed fairing door upper and lower forward
attachments of both LH and RH MLG for
indications of corrosion, wear, fatigue
cracking, and loose studs, in accordance with
the Accomplishment Instructions of Airbus
Service Bulletin A320-52—1163, Revision 01,
including Appendix 01, dated June 22, 2015.
Repeat the detailed inspection thereafter at
intervals not to exceed 12 months.
Replacement of both LH and RH MLG
forward stud assemblies on an airplane, in
accordance with the Accomplishment
Instructions of Airbus Service Bulletin A320—
52-1163, Revision 01, including Appendix
01, dated June 22, 2015, extends the interval
for the next detailed inspection to 72 months;
and the inspection must be repeated
thereafter at intervals not to exceed 12
months.

(1) Stud—adjustment having P/N
D5285600720000.

(2) Rod end assembly (lower) having P/N
D5285600400000.

(3) Rod end assembly (upper) having P/N
D5285600500000.

(j) Retained Compliance Times for the
Requirements of Paragraph (i) of This AD,
With No Changes

This paragraph restates the requirements of
paragraph (j) of AD 2016-07-23, with no
changes. For airplanes identified in
paragraph (i) of this AD, except as provided
by paragraph (o) of this AD: Do the initial
inspection required by paragraph (i) of this
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AD at the latest of the times specified in
paragraphs (j)(1) through (j)(4) of this AD.

(1) Before the accumulation of 72 months
since the airplane’s first flight.

(2) Within 72 months since the last
installation of a post-Airbus Modification
27716 assembly or since accomplishment of
the actions specified in Airbus Service
Bulletin A320-52-1100.

(3) Within 1,500 flight cycles after June 6,
2016 (the effective date of AD 2016-07-23).

(4) Within 8 months after June 6, 2016 (the
effective date of AD 2016—07-23).

(k) Retained Corrective Action, With Revised
Service Information

This paragraph restates the requirements of
paragraph (k) of AD 2016-07-23, with
revised service information. If any
discrepancy (including any indication of
corrosion, wear, fatigue cracking, or loose
studs) of any MLG forward stud assembly is
found during any inspection required by
paragraph (i) of this AD, except as specified
in paragraph (1) of this AD: Before further
flight, replace the discrepant upper and
lower fixed fairing forward stud assemblies
of the LH and RH MLG, in accordance with
the Accomplishment Instructions of Airbus
Service Bulletin A320-52—1163, Revision 01,
including Appendix 01, dated June 22, 2015;
or Airbus Service Bulletin A320-52-1165,
Revision 01, dated October 23, 2015,
excluding Appendix 01, dated November 3,
2014, and including Appendix 02, dated
October 23, 2015; or Airbus Service Bulletin
A320-52-1165, Revision 03, excluding
Appendix 01 and including Appendix 02,
dated November 9, 2017. As of the effective
date of this AD only Airbus Service Bulletin
A320-52-1163, Revision 01, including
Appendix 01, dated June 22, 2015; or Airbus
Service Bulletin A320-52—-1165, Revision 03,
excluding Appendix 01 and including
Appendix 02, dated November 9, 2017, may
be used.

(1) Retained Corrective Action or Repetitive
Inspections for Certain Corrosion Findings,
With Revised Service Information

This paragraph restates the requirements of
paragraph (1) of AD 2016-07-23, with revised
service information. If any corrosion is found
during any inspection required by paragraph
(i) of this AD on any MLG fixed fairing
forward stud assembly (upper, lower, LH or
RH), but the corroded stud is not loose: Do
the action specified in paragraph (1)(1) or
(1)(2) of this AD.

(1) Before further flight, replace the
affected assembly, in accordance with the
Accomplishment Instructions of Airbus
Service Bulletin A320-52—-1163, Revision 01,
including Appendix 01, dated June 22, 2015;
or Airbus Service Bulletin A320-52—-1165,
Revision 01, dated October 23, 2015,
excluding Appendix 01, dated November 3,
2014, and including Appendix 02, dated
October 23, 2015; or Airbus Service Bulletin
A320-52-1165, Revision 03, excluding
Appendix 01 and including Appendix 02,
dated November 9, 2017. As of the effective
date of this AD only Airbus Service Bulletin
A320-52-1163, Revision 01, including
Appendix 01, dated June 22, 2015; or Airbus
Service Bulletin A320-52—1165, Revision 03,

excluding Appendix 01 and including
Appendix 02, dated November 9, 2017, may
be used.

(2) Within 4 months after finding
corrosion, and thereafter at intervals not to
exceed 4 months, do a detailed inspection for
indications of corrosion, wear, fatigue
cracking, and loose studs of the forward stud
assembly of the affected (LH or RH) MLG, in
accordance with the Accomplishment
Instructions of Airbus Service Bulletin A320—
52-1163, Revision 01, including Appendix
01, dated June 22, 2015.

(m) Retained Corrective Action for
Inspections Specified in Paragraph (1)(2) of
This AD, With Revised Service Information

This paragraph restates the requirements of
paragraph (m) of AD 2016-07-23, with
revised service information. If any indication
of wear, fatigue cracking, or loose studs of
any forward stud assembly is found during
any inspection required by paragraph (1)(2) of
this AD: Before further flight, replace the
affected (LH or RH) MLG fixed fairing
forward stud assembly, in accordance with
the Accomplishment Instructions of Airbus
Service Bulletin A320-52-1163, Revision 01,
including Appendix 01, dated June 22, 2015;
or Airbus Service Bulletin A320-52-1165,
Revision 01, dated October 23, 2015,
excluding Appendix 01, dated November 3,
2014, and including Appendix 02, dated
October 23, 2015; or Airbus Service Bulletin
A320-52-1165, Revision 03, excluding
Appendix 01 and including Appendix 02,
dated November 9, 2017. As of the effective
date of this AD only Airbus Service Bulletin
A320-52-1163, Revision 01, including
Appendix 01, dated June 22, 2015; or Airbus
Service Bulletin A320-52—-1165, Revision 03,
excluding Appendix 01 and including
Appendix 02, dated November 9, 2017, may
be used.

(n) Retained Terminating Action, With
Revised Service Information

This paragraph restates the requirements of
paragraph (n) of AD 2016-07-23, with
revised service information.

(1) Replacement of parts on an airplane, as
required by paragraph (g), (k), (1)(1), or (m)
of this AD, does not constitute terminating
action for the repetitive inspections required
by paragraph (i) of this AD, except as
specified in paragraph (n)(3) of this AD.

(2) The repetitive replacements required by
paragraph (g) of this AD may be terminated
by modification of the airplane to post-
Airbus Modification 27716 configuration,
including a resonance frequency inspection
for debonding of the composite insert and
delamination of the honeycomb area around
the insert, and all applicable corrective
actions, in accordance with the
Accomplishment Instructions of Airbus
Service Bulletin A320-52—1100, Revision 01,
dated March 12, 1999, provided all
applicable corrective actions are done before
further flight. Thereafter, refer to paragraph
(i) of this AD to determine the compliance
time for the next detailed inspection required
by this AD.

(3) Modification of an airplane, in
accordance with the Accomplishment
Instructions of Airbus Service Bulletin A320-

52—-1165, Revision 01, dated October 23,
2015, excluding Appendix 01, dated
November 3, 2014, and including Appendix
02, dated October 23, 2015; or Airbus Service
Bulletin A320-52-1165, Revision 03,
excluding Appendix 01 and including
Appendix 02, dated November 9, 2017,
constitutes terminating action for actions
required by paragraphs (g) through (m) of this
AD for the airplane on which the
modification is done. As of the effective date
of this AD only Airbus Service Bulletin
A320-52-1165, Revision 03, excluding
Appendix 01 and including Appendix 02,
dated November 9, 2017, may be used.

(o) Retained Exceptions to Certain AD
Actions, With No Changes

This paragraph restates the requirements of
paragraph (o) of AD 2016—-07-23, with no
changes. An airplane on which Airbus
Modification 155648 has been embodied in
production is not affected by the
requirements of paragraphs (g) and (i) of this
AD, provided that no affected component,
identified by part number as specified in
paragraphs (g)(1) through (g)(5) and (i)(1)
through (i)(3) of this AD, has been installed
on that airplane since first flight of the
airplane.

(p) Retained Parts Installation Prohibition,
With a Change to Compliance Requirements

This paragraph restates the requirements of
paragraph (p) of AD 2016-07-23, with a
change to compliance requirements. Comply
with this parts installation prohibition
paragraph until the effective date of this AD.
As of the effective date of this AD, comply
with paragraph (t) of this AD.

(1) For airplanes in pre-Airbus
Modification 27716 or pre-Airbus Service
Bulletin A320-52—-1100 configuration: No
person may install a component identified in
paragraphs (g)(1) through (g)(5) of this AD on
any airplane after doing the actions provided
in paragraph (n)(2) of this AD.

(2) For airplanes in post-Airbus
Modification 27716 or post Airbus Service
Bulletin A320-52-1100 configuration: As of
June 6, 2016 (the effective date of AD 2016—
07-23), no person may install a component
identified in paragraphs (g)(1) through (g)(5)
of this AD on any airplane.

(3) For airplanes in pre-Airbus
Modification 155648 or pre-Airbus Service
Bulletin A320-52—1165 configuration: No
person may install a component identified in
paragraphs (g)(1) through (g)(5) and (i)(1)
through (i)(3) of this AD on any airplane after
doing the actions provided in paragraph
(n)(3) of this AD.

(4) For airplanes in post-Airbus
Modification 155648 or post-Airbus Service
Bulletin A320-52-1165 configuration: As of
June 6, 2016 (the effective date of AD 2016—
07-23), no person may install a component
identified in (g)(1) through (g)(5) and (i)(1)
through (i)(3) of this AD on any airplane.

(q) Retained No Reporting Requirement,
With No Changes

This paragraph restates the requirements of
paragraph (q) of AD 2016-07-23, with no
changes. Although Airbus Service Bulletin
A320-52-1163, Revision 01, including
Appendix 01, dated June 22, 2015, specifies
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to submit certain information to the
manufacturer, and specifies that action as
“RC” (Required for Compliance), this AD
does not include that requirement.

(r) New Requirement of This AD: Additional
Work

For any airplane on which, before the
effective date of this AD, any part was
installed or replaced, in accordance with the
Accomplishment Instructions of Airbus
Service Bulletin A320-52—-1165, dated
November 3, 2014; Revision 01, dated
October 13, 2015; or Revision 02, dated
February 12, 2016: Within 12 months after
the effective date of this AD, accomplish the
instructions identified as “additional work”
in the Accomplishment Instructions of
Airbus Service Bulletin A320-52-1165,
Revision 03, excluding Appendix 01 and
including Appendix 02, dated November 9,
2017, as applicable to the airplane
configuration.

(s) New Terminating Action

Modification of an airplane in accordance
with the Accomplishment Instructions of
Airbus Service Bulletin A320-52-1165,
Revision 03, excluding Appendix 01 and
including Appendix 02, dated November 9,
2017, or as specified in paragraph (r) of this
AD constitutes terminating action for the
requirements of paragraphs (g) through (m) of
this AD for that airplane.

(t) New Parts Installation Prohibition

(1) Do not install on any airplane a
component specified in paragraphs (g)(1)
through (g)(5) of this AD, as required by
paragraph (t)(1)(i) or (t)(1)(ii) of this AD, as
applicable.

(i) For airplanes in pre-Airbus Modification
27716 or pre-Airbus Service Bulletin A320—
52-1100 configuration: After completing the
optional modification specified in paragraph
(n)(2) of this AD.

(ii) For airplanes in post-Airbus
Modification 27716 or post Airbus Service
Bulletin A320-52-1100 configuration: As of
the effective date of this AD.

(2) Do not install on any airplane a
component specified in paragraphs (g)(1)
through (g)(5) of this AD or paragraphs (i)(1)
through (i)(3) of this AD, as required by
paragraph (t)(2)(i) or (t)(2)(ii) of this AD, as
applicable.

(i) For airplanes in pre-Airbus Modification
155648 or pre-Airbus Service Bulletin A320-
52-1165, Revision 03, excluding Appendix
01 and including Appendix 02, dated
November 9, 2017, configuration: After
completion of the additional work required
by paragraph (r) of this AD.

(ii) For airplanes in post-Airbus
Modification 155648 or post-Airbus Service
Bulletin A320-52-1165, Revision 03,
excluding Appendix 01 and including
Appendix 02, dated November 9, 2017,
configuration: As of the effective date of this
AD.

(u) Credit for Previous Actions

(1) This paragraph provides credit for
optional actions provided by paragraph (n)(2)
of this AD, if those actions were performed
before the effective date of this AD using
Airbus Service Bulletin A320-52-1100,

dated December 7, 1998, which was not
previously incorporated by reference.

(2) This paragraph provides credit for the
actions required by paragraphs (g), (i), (k), (1),
and (m) of this AD, if those actions were
performed before the effective date of this AD
using Airbus Service Bulletin A320-52-1163,
dated February 4, 2014, which was not
previously incorporated by reference.

(3) This paragraph provides credit for the
actions required by paragraphs (k), (1)(1), (m),
and (n)(3) of this AD if those actions were
performed before the effective date of this AD
using Airbus Service Bulletin A320-52-1165,
Revision 01, dated October 23, 2015,
excluding Appendix 01, dated November 3,
2014, and including Appendix 02, dated
October 23, 2015, which was previously
incorporated by reference in AD 2016-07-23.

(v) Other FAA AD Provisions

(1) Alternative Methods of Compliance
(AMOCs): The Manager, International
Section, Transport Standards Branch, FAA,
has the authority to approve AMOGC:s for this
AD, if requested using the procedures found
in 14 CFR 39.19. In accordance with 14 CFR
39.19, send your request to your principal
inspector or local Flight Standards District
Office, as appropriate. If sending information
directly to the International Section, send it
to the attention of the person identified in
paragraph (w)(2) of this AD. Information may
be emailed to: 9-ANM-116-AMOC-
REQUESTS@faa.gov.

(i) Before using any approved AMOC,
notify your appropriate principal inspector,
or lacking a principal inspector, the manager
of the local flight standards district office/
certificate holding district office.

(i) AMOCGs approved previously for AD
2016-07—-23 are approved as AMOGCs for the
corresponding provisions of this AD.

(2) Contacting the Manufacturer: As of the
effective date of this AD, for any requirement
in this AD to obtain corrective actions from
a manufacturer, the action must be
accomplished using a method approved by
the Manager, International Section, Transport
Standards Branch, FAA; or the European
Aviation Safety Agency (EASA); or Airbus
SAS’s EASA Design Organization Approval
(DOA). If approved by the DOA, the approval
must include the DOA-authorized signature.

(3) Required for Compliance (RC): Except
as specified by paragraph (q) of this AD: If
any service information contains procedures
or tests that are identified as RC, those
procedures and tests must be done to comply
with this AD; any procedures or tests that are
not identified as RC are recommended. Those
procedures and tests that are not identified
as RC may be deviated from using accepted
methods in accordance with the operator’s
maintenance or inspection program without
obtaining approval of an AMOC, provided
the procedures and tests identified as RC can
be done and the airplane can be put back in
an airworthy condition. Any substitutions or
changes to procedures or tests identified as
RC require approval of an AMOC.

(w) Related Information

(1) Refer to Mandatory Continuing
Airworthiness Information (MCAI) EASA AD
2018-0023, dated January 26, 2018; corrected

February 5, 2018; for related information.
This MCAI may be found in the AD docket
on the internet at http://www.regulations.gov
by searching for and locating Docket No.
FAA-2018-0762.

(2) For more information about this AD,
contact Sanjay Ralhan, Aerospace Engineer,
International Section, Transport Standards
Branch, FAA, 2200 South 216th St., Des
Moines, WA 98198; telephone and fax 206—
231-3223.

(3) Service information identified in this
AD that is not incorporated by reference is
available at the addresses specified in
paragraphs (x)(5) and (x)(6) of this AD.

(x) Material Incorporated by Reference

(1) The Director of the Federal Register
approved the incorporation by reference
(IBR) of the service information listed in this
paragraph under 5 U.S.C. 552(a) and 1 CFR
part 51.

(2) You must use this service information
as applicable to do the actions required by
this AD, unless this AD specifies otherwise.

(3) The following service information was
approved for IBR on April 15, 2019.

(i) Airbus Service Bulletin A320-52—-1165,
Revision 03, excluding Appendix 01 and
including Appendix 02, dated November 9,
2017.

(ii) [Reserved]

(4) The following service information was
approved for IBR on June 6, 2016 (81 FR
26115, May 2, 2016).

(i) Airbus Service Bulletin A320-52—-1100,
Revision 01, dated March 12, 1999.

(ii) Airbus Service Bulletin A320-52—-1163,
Revision 01, including Appendix 01, dated
June 22, 2015.

(5) For service information identified in
this AD, contact Airbus SAS, Airworthiness
Office—EIAS, Rond-Point Emile Dewoitine
No: 2, 31700 Blagnac Cedex, France;
telephone +33 5 61 93 36 96; fax +33 5 61
93 44 51; email account.airworth-eas@
airbus.com; internet http://www.airbus.com.

(6) You may view this service information
at the FAA, Transport Standards Branch,
2200 South 216th St., Des Moines, WA. For
information on the availability of this
material at the FAA, call 206-231-3195.

(7) You may view this service information
that is incorporated by reference at the
National Archives and Records
Administration (NARA). For information on
the availability of this material at NARA, call
202-741-6030, or go to: http://
www.archives.gov/federal-register/cfr/ibr-
locations.html.

Issued in Des Moines, Washington, on
February 22, 2019.
Jeffrey E. Duven,

Director, System Oversight Division, Aircraft
Certification Service.

[FR Doc. 2019-03786 Filed 3—8—19; 8:45 am]
BILLING CODE 4910-13-P
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DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2019-0118; Product
Identifier 2018—-NM—-143-AD; Amendment
39-19582; AD 2019-03-30]

RIN 2120-AA64

Airworthiness Directives; Empresa
Brasileira de Aeronautica S.A.
(Embraer) Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule; request for
comments.

SUMMARY: We are adopting a new
airworthiness directive (AD) for certain
Empresa Brasileira de Aeronautica S.A.
(Embraer) Model EMB-135ER, —135KE,
—135KL, and —135LR airplanes and
Model EMB-145, —-145ER, —145MR,
—145LR, —145XR, —145MP, and —145EP
airplanes. This AD was prompted by
reports of internal corrosion of the stow/
transit switches installed in the engine
thrust reversers. This AD requires
installation of new stow/transit
switches. We are issuing this AD to
address the unsafe condition on these
products.

DATES: This AD becomes effective
March 26, 2019.

The Director of the Federal Register
approved the incorporation by reference
of a certain publication listed in this AD
as of March 26, 2019.

The Director of the Federal Register
approved the incorporation by reference
of a certain other publication listed in
this AD as of August 3, 2004 (69 FR
38819, June 29, 2004).

We must receive comments on this
AD by April 25, 2019.

ADDRESSES: You may send comments,
using the procedures found in 14 CFR
11.43 and 11.45, by any of the following
methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:202-493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE,
Washington, DC 20590.

e Hand Delivery: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE,
Washington, DC, between 9 a.m. and 5
p-m., Monday through Friday, except
Federal holidays.

For service information identified in
this final rule, contact Empresa

Brasileira de Aeronautica S.A.
(Embraer), Technical Publications
Section (PC 060), Av. Brigadeiro Faria
Lima, 2170—Putim—12227-901 Sao
Jose dos Campos—SP—Brasil; telephone
+55 12 3927-5852 or +55 12 3309-0732;
fax 455 12 3927-7546; email distrib@
embraer.com.br; internet http://
www.flyembraer.com. You may view
this referenced service information at
the FAA, Transport Standards Branch,
2200 South 216th St., Des Moines, WA.
For information on the availability of
this material at the FAA, call 206-231—
3195. It is also available on the internet
at http://www.regulations.gov by
searching for and locating Docket No.
FAA-2019-0118.

Examining the AD Docket

You may examine the AD docket on
the internet at http://
www.regulations.gov by searching for
and locating Docket No. FAA-2019—
0118; or in person at the Docket
Operations office between 9 a.m. and 5
p-m., Monday through Friday, except
Federal holidays. The AD docket
contains this AD, the regulatory
evaluation, any comments received, and
other information. The street address for
the Docket Operations office (telephone
800-647-5527) is in the ADDRESSES
section. Comments will be available in
the AD docket shortly after receipt.

FOR FURTHER INFORMATION CONTACT:
Kathleen Arrigotti, Aerospace Engineer,
International Section, Transport
Standards Branch, FAA, 2200 South
216th St., Des Moines, WA 98198;
telephone and fax 206-231-3218.
SUPPLEMENTARY INFORMATION:

Discussion

The Agéncia Nacional de Aviagdo
Civil (ANAC), which is the aviation
authority for Brazil, has issued Brazilian
AD 2001-05-03R3, dated April 22, 2003
(referred to after this as the Mandatory
Continuing Airworthiness Information,
or “the MCAI”), to correct an unsafe
condition for all Empresa Brasileira de
Aeronautica S.A. (Embraer) Model
EMB-135 airplanes and Model EMB—
145, 145ER, —145MR, —145LR, —-145XR,
—145MP, and 145EP airplanes. The
MCAI states:

There have been found cases of internal
corrosion of the stow/transit switches
installed in the engine thrust reversers of
EMB-145 () aircraft models. One case of
severely contaminated transit switch resulted
in uncommanded engine rollback to idle in
flight. Spurious messages “ENG () REV
DISAGREE” have also been displayed in the
[Engine Indicating and Crew Alerting
System] EICAS, due to the above internal
corrosion, which have induced aborted
takeoffs.

Since this condition may occur in other
airplanes of the same type and affects flight
safety, a corrective action [installation of
stow/transit switches] is required. Thus,
sufficient reason exists to request compliance
with this [Brazilian] AD in the indicated time
limit.

You may examine the MCAI on the
internet at http://www.regulations.gov
by searching for and locating Docket No.
FAA-2019-0118.

Relationship Between This AD and AD
2004-13-16, Amendment 39-13698 (69
FR 38819, June 29, 2004) (“AD 2004—-
13-16")

We issued AD 2004-13-16 to
correspond to the MCAIL However, AD
2004-13-16 referenced Embraer Service
Bulletin 145-78-0035, Revision 02,
dated January 31, 2003, which has been
revised to include additional airplanes.
We have determined that not all affected
airplanes were listed in Embraer Service
Bulletin 145-78-0035, Revision 02,
dated January 31, 2003.

This final rule does not supersede AD
2004-13-16. Rather, we have
determined that a stand-alone AD is
more appropriate to address the
airplanes that were not identified in the
applicability of AD 2004-13-16.

Related Service Information Under 1
CFR Part 51

Embraer issued Service Bulletin 145—
78—0035, Revision 03, dated November
26, 2004. This service information
describes procedures for installing new
stow/transit switches having part
number 83-990-168 on both engines.
This service information is reasonably
available because the interested parties
have access to it through their normal
course of business or by the means
identified in the ADDRESSES section.

Embraer also issued Service Bulletin
145-78-0035, Revision 02, dated
January 31, 2003, which the Director of
the Federal Register approved for
incorporation by reference as of August
3, 2004 (69 FR 38819, June 29, 2004).

FAA’s Determination

This product has been approved by
the aviation authority of another
country, and is approved for operation
in the United States. Pursuant to our
bilateral agreement with the State of
Design Authority, we have been notified
of the unsafe condition described in the
MCALI and service information
referenced above. We are issuing this
AD because we evaluated all pertinent
information and determined the unsafe
condition exists and is likely to exist or
develop on other products of the same
type design.
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Requirements of This AD

This AD requires accomplishing the
actions specified in the service
information described previously.

FAA’s Justification and Determination
of the Effective Date

Since there are currently no domestic
operators of this product, notice and
opportunity for public comment before
issuing this AD are unnecessary. In
addition, for the reason stated above, we
find that good cause exists for making
this amendment effective in less than 30
days.

Comments Invited

This AD is a final rule that involves
requirements affecting flight safety, and
we did not precede it by notice and
opportunity for public comment. We
invite you to send any written relevant
data, views, or arguments about this AD.
Send your comments to an address
listed under the ADDRESSES section.
Include “Docket No. FAA-2019-0118;
Product Identifier 2018-NM-143-AD"
at the beginning of your comments. We
specifically invite comments on the
overall regulatory, economic,
environmental, and energy aspects of
this AD. We will consider all comments
received by the closing date and may

amend this AD based on those
comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each
substantive verbal contact we receive
about this AD.

Costs of Compliance

Currently, there are no affected U.S.-
registered airplanes. If an affected
airplane is imported and placed on the
U.S. Register in the future, we provide
the following cost estimates to comply
with this AD:

ESTIMATED COSTS FOR REQUIRED ACTIONS

Cost per
Labor cost Parts cost product
8 WOrk-hours X $85 Per NOUI = $B80 .......cceeueriiriiriiieieiietiet sttt ettt sttt a b bbb b e et e b e b e b e e e st snesbesneneneane $194 $874

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII:
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701:
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

This AD is issued in accordance with
authority delegated by the Executive
Director, Aircraft Certification Service,
as authorized by FAA Order 8000.51C.
In accordance with that order, issuance
of ADs is normally a function of the
Compliance and Airworthiness
Division, but during this transition
period, the Executive Director has
delegated the authority to issue ADs
applicable to transport category
airplanes and associated appliances to
the Director of the System Oversight
Division.

Regulatory Findings

We determined that this AD will not
have federalism implications under

Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

1. Is not a “‘significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979);

3. Will not affect intrastate aviation in
Alaska; and

4. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

2019-03-30 Empresa Brasileira de
Aeronautica S.A. (Embraer):
Amendment 39-19582; Docket No.
FAA-2019-0118; Product Identifier
2018-NM-143—-AD.

(a) Effective Date
This AD becomes effective March 26, 2019.

(b) Affected ADs

None.
(c) Applicability

This AD applies to Empresa Brasileira de
Aeronautica S.A. (Embraer) Model EMB—
135ER, —135KE, —135KL, and —135LR
airplanes; and Model EMB-145, —145ER,
—145MR, —145LR, —145XR, —145MP, and
—145EP airplanes identified in Embraer
Service Bulletin 145-78-0035, Revision 03,
dated November 26, 2004; certificated in any
category; except airplanes identified in
Embraer Service Bulletin 145—-78-0035,
Revision 02, dated January 31, 2003.

(d) Subject

Air Transport Association (ATA) of
America Code 78, Engine Exhaust.

(e) Reason

This AD was prompted by reports of
internal corrosion of the stow/transit
switches installed in the engine thrust
reversers. We are issuing this AD to address
corrosion of the stow/transit switches, which
could result in uncommanded loss of engine
power in-flight or erroneous signals in the
Engine Indicating and Crew Alerting System
(EICAS), which could induce aborted
takeoffs.
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(f) Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) Installation of Stow/Transit Switches

Before the accumulation of 2,000 total
flight hours, or within 400 flight hours after
the effective date of this AD, whichever
occurs later, install new stow/transit
switches having part number (P/N) 83—990—
168, on the #1 and #2 engine thrust reversers,
in accordance with the Accomplishment
Instructions of Embraer Service Bulletin 145—
78-0035, Revision 03, dated November 26,
2004.

(h) Parts Installation Limitation

As of the effective date of this AD, no
person may install, on any airplane, a stow/
transit switch having P/N 83—-990-137 or P/
N 83-990-152.

(i) Credit for Previous Actions

This paragraph provides credit for actions
required by paragraph (g) of this AD, if those
actions were performed before the effective
date of this AD using the applicable
document specified in paragraphs (i)(1),
(1)(2), and (i)(3) of this AD.

(1) Embraer Service Bulletin 145-78-0035,
dated October 4, 2002. This document is not
incorporated by reference in this AD.

(2) Embraer Service Bulletin 145—-78—0035,
Revision 01, dated December 11, 2002. This
document is not incorporated by reference in
this AD.

(3) Embraer Service Bulletin 145-78-0035,
Revision 02, dated January 31, 2003. This
document is incorporated by reference in AD
2004-13-16, Amendment 39-13698 (69 FR
38819, June 29, 2004).

(j) Other FAA AD Provisions

The following provisions also apply to this
AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, International
Section, Transport Standards Branch, FAA,
has the authority to approve AMOG:s for this
AD, if requested using the procedures found
in 14 CFR 39.19. In accordance with 14 CFR
39.19, send your request to your principal
inspector or local Flight Standards District
Office, as appropriate. If sending information
directly to the International Section, send it
to the attention of the person identified in
paragraph (k)(2) of this AD. Information may
be emailed to 9-ANM-116-AMOC-
REQUESTS@faa.gov. Before using any
approved AMOC, notify your appropriate
principal inspector, or lacking a principal
inspector, the manager of the local flight
standards district office/certificate holding
district office.

(2) Contacting the Manufacturer: For any
requirement in this AD to obtain corrective
actions from a manufacturer, the action must
be accomplished using a method approved
by the Manager, International Section,
Transport Standards Branch, FAA; or the
Ageéncia Nacional de Aviagdo Civil (ANAC);
or ANAC’s authorized Designee. If approved
by the ANAC Designee, the approval must
include the Designee’s authorized signature.

(3) Required for Compliance (RC): If any
service information contains procedures or

tests that are identified as RC, those
procedures and tests must be done to comply
with this AD; any procedures or tests that are
not identified as RC are recommended. Those
procedures and tests that are not identified
as RC may be deviated from using accepted
methods in accordance with the operator’s
maintenance or inspection program without
obtaining approval of an AMOC, provided
the procedures and tests identified as RC can
be done and the airplane can be put back in
an airworthy condition. Any substitutions or
changes to procedures or tests identified as
RC require approval of an AMOC.

(k) Related Information

(1) Refer to Mandatory Continuing
Airworthiness Information (MCAI) Brazilian
AD 2001-05—03R3, dated ApI’il 22, 2003, for
related information. This MCAI may be
found in the AD docket on the internet at
http://www.regulations.gov by searching for
and locating Docket No. FAA-2019-0118.

(2) For more information about this AD,
contact Kathleen Arrigotti, Aerospace
Engineer, International Section, Transport
Standards Branch, FAA, 2200 South 216th
St., Des Moines, WA 98198; telephone and
fax 206-231-3218.

(3) Service information identified in this
AD that is not incorporated by reference is
available at the addresses specified in
paragraphs (1)(5) and (1)(6) of this AD.

(1) Material Incorporated by Reference

(1) The Director of the Federal Register
approved the incorporation by reference
(IBR) of the service information listed in this
paragraph under 5 U.S.C. 552(a) and 1 CFR
part 51.

(2) You must use this service information
as applicable to do the actions required by
this AD, unless this AD specifies otherwise.

(3) The following service information was
approved for IBR on April 15, 2019.

(i) Embraer Service Bulletin 145—-78-0035,
Revision 03, dated November 26, 2004.

(ii) [Reserved]

(4) The following service information was
approved for IBR on August 3, 2004 (69 FR
38819, June 29, 2004).

(i) Embraer Service Bulletin 145—-78-0035,
Revision 02, dated January 31, 2003. Pages 1
and 2 of this document are identified as
Revision 02, dated January 31, 2003; pages 3
through 13 are identified as the original
version, dated October 4, 2002.

(ii) [Reserved]

(5) For service information identified in
this AD, contact Empresa Brasileira de
Aeronautica S.A. (Embraer), Technical
Publications Section (PC 060), Av. Brigadeiro
Faria Lima, 2170—Putim—12227-901 Sao
Jose dos Campos—SP—Brasil; telephone +55
12 3927-5852 or +55 12 3309-0732; fax +55
12 3927-7546; email distrib@embraer.com.br;
internet http://www.flyembraer.com.

(6) You may view this service information
at the FAA, Transport Standards Branch,
2200 South 216th St., Des Moines, WA. For
information on the availability of this
material at the FAA, call 206-231-3195.

(7) You may view this service information
that is incorporated by reference at the
National Archives and Records
Administration (NARA). For information on

the availability of this material at NARA, call
202-741-6030, or go to: http://
www.archives.gov/federal-register/cfr/ibr-
locations.html.

Issued in Des Moines, Washington, on
February 28, 2019.
Michael Kaszycki,

Acting Director, System Oversight Division,
Aircraft Certification Service.

[FR Doc. 2019-04312 Filed 3-8—19; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 100

[Docket Number USCG-2019-0059]
RIN 1625-AA08

Special Local Regulation; Gulfport

Grand Prix, Boca Ciego Bay, Gulfport,
FL

AGENCY: Coast Guard, DHS.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing a special local regulation on
the waters of the Boca Ciego Bay in the
vicinity of Gulfport, Florida, during the
Gulfport Grand Prix High Speed Boat
Race. Approximately 75 boats, 14-30
feet in length, traveling at speeds in
excess of 120 miles per hour are
expected to participate. Additionally, it
is anticipated that 100 spectator vessels
will be present along the race course.
The special local regulation is necessary
to protect the safety of race participants,
participant vessels, spectators, and the
general public on navigable waters of
the Gulf of Mexico during the event.
The special local regulation will
establish the following regulated areas:
A race area where all non-participant
persons and vessels are prohibited from
entering, transiting through, anchoring
in, or remaining within the regulated
area unless authorized by the Captain of
the Port St. Petersburg (COTP) or a
designated representative; and a buffer
zone where designated representatives
may control vessel traffic as deemed
necessary by the COTP St. Petersburg or
a designated representative based upon
prevailing weather conditions.

DATES: This rule is effective daily from
8 a.m. until 5 p.m. on March 29, 2019
through March 31, 2019.

ADDRESSES: To view documents
mentioned in this preamble as being
available in the docket, go to http://
www.regulations.gov, type USCG-2019—
0059 in the “SEARCH” box and click
“SEARCH.” Click on Open Docket
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Folder on the line associated with this
rule.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this rule, call or
email Marine Science Technician First
Class Michael D. Shackleford, Sector St.
Petersburg Prevention Department,
Coast Guard; telephone (813) 228-2191,
email Michael.D.Shackleford@uscg.mil.

SUPPLEMENTARY INFORMATION:
1. Table of Abbreviations

CFR Code of Federal Regulations

DHS Department of Homeland Security
FR Federal Register

NPRM Notice of proposed rulemaking
Pub. L. Public Law

§ Section

U.S.C. United States Code

COTP Captain of the Port

II. Background Information and
Regulatory History

The Coast Guard is establishing this
special local regulation without prior
notice and opportunity to comment
pursuant to authority under section 4(a)
of the Administrative Procedure Act
(APA) (5 U.S.C. 553(b)). This provision
authorizes an agency to issue a rule
without prior notice and opportunity to
comment when the agency for good
cause finds that those procedures are
“impracticable, unnecessary, or contrary
to the public interest.” Under 5 U.S.C.
553(b)(B), the Coast Guard finds that
good cause exists for not publishing an
NPRM with respect to this rule because
it is impracticable. Insufficient time
remains to publish an NPRM and to
receive public comments, as the event
will occur before the rulemaking
process would be completed. Because of
the potential safety hazards associated
with the race, the regulation is
necessary to provide for the safety of the
race participants, spectators, and vessels
transiting the event area. Additionally,
the Coast Guard is currently drafting a
NPRM covering this annual recurring
event; however, the NPRM will not be
finalized before the start date of the
event. For those reasons, it would be
impracticable to publish an NRPM.

Under 5 U.S.C. 553(d)(3), the Coast
Guard finds that good cause exists for
making this rule effective less than 30
days after publication in the Federal
Register. For the reasons discussed
above, the Coast Guard finds that good
cause exists.

III. Legal Authority and Need for Rule

The legal basis for this rule is the
Coast Guard’s authority to establish
special local regulations in 33 U.S.C.
1233. The purpose of the rule is to
provide for the safety of event
participants, spectators, and the general

public on the navigable waters of the
Gulf of Mexico during the Gulfport
Grand Prix High Speed Boat Race event.

IV. Discussion of the Rule

This rule establishes a special local
regulation that will encompass certain
waters of the Boca Ciega Bay in the
vicinity of Gulfport, Florida. The special
local regulation will be enforced daily
from 8 a.m. to 5 p.m. on March 29, 2019
through March 31, 2019. The special
local regulation will establish two
regulated areas: (1) A race area where all
persons and vessels, except those
persons and vessels participating in the
high speed boat races, are prohibited
from entering, transiting through,
anchoring in, or remaining within the
regulated area without obtaining
permission from the COTP St.
Petersburg or a designated
representative; and (2) a buffer zone
where vessel traffic may be controlled as
determined by the COTP St. Petersburg
or a designated representative based
upon prevailing weather conditions.

Persons and vessels may request
authorization to enter, transit through,
anchor in, or remain within the
regulated area by contacting the Captain
of the Port (COTP) St. Petersburg by
telephone at (727) 824-7506, or a
designated representative via VHF radio
on channel 16. If authorization to enter,
transit through, anchor in, or remain
within the regulated area is granted by
the COTP St. Petersburg or a designated
representative, all persons and vessels
receiving such authorization must
comply with the instructions of the
COTP St. Petersburg or a designated
representative. The Coast Guard will
provide notice of the regulated areas by
Local Notice to Mariners, Broadcast
Notice to Mariners, or by on-scene
designated representatives.

V. Regulatory Analyses

We developed this rule after
considering numerous statutes and
Executive orders related to rulemaking.
Below we summarize our analyses
based on a number of these statutes and
executive orders, and we discuss First
Amendment rights of protestors.

A. Regulatory Planning and Review

Executive Orders 12866 and 13563
direct agencies to assess the costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits.
Executive Order 13771 directs agencies
to control regulatory costs through a
budgeting process. This rule has not
been designated a “‘significant
regulatory action,” under Executive

Order 12866. Accordingly, this rule has
not been reviewed by the Office of
Management and Budget (OMB), and
pursuant to OMB guidance it is exempt
from the requirements of Executive
Order 13771.

This regulatory action determination
is based on: (1) The special local
regulation will be enforced for only nine
hours on three days; (2) although
persons and vessels may not enter,
transit through, anchor in, or remain
within the regulated area without
authorization from the COTP St.
Petersburg or a designated
representative, they may operate in the
surrounding area during the
enforcement period; (3) persons and
vessels may still enter, transit through,
anchor in, or remain within the
regulated area or anchor in the spectator
area, during the enforcement period if
authorized by the COTP St. Petersburg
or a designated representative; and (4)
the Coast Guard will provide advance
notification of the special local
regulation to the local maritime
community by Local Notice to Mariners
and/or Broadcast Notice to Mariners.

B. Impact on Small Entities

The Regulatory Flexibility Act of
1980, 5 U.S.C. 601-612, as amended,
requires federal agencies to consider the
potential impact of regulations on small
entities during rulemaking. The term
“small entities” comprises small
businesses, not-for-profit organizations
that are independently owned and
operated and are not dominant in their
fields, and governmental jurisdictions
with populations of less than 50,000.
The Coast Guard certifies under 5 U.S.C.
605(b) that this rule would not have a
significant economic impact on a
substantial number of small entities.

While some owners or operators of
vessels intending to transit the safety
zone may be small entities, for the
reasons stated in section V.A above, this
rule will not have a significant
economic impact on any vessel owner
or operator.

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we want to assist small entities in
understanding this rule. If the rule
would affect your small business,
organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please contact the person
listed in the FOR FURTHER INFORMATION
CONTACT section.

Small businesses may send comments
on the actions of federal employees who
enforce, or otherwise determine
compliance with, Federal regulations to
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the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1-
888—-REG-FAIR (1-888-734-3247). The
Coast Guard will not retaliate against
small entities that question or complain
about this rule or any policy or action
of the Coast Guard.

C. Collection of Information

This rule will not call for a new
collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520).

D. Federalism and Indian Tribal
Governments

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. We have
analyzed this rule under that Order and
have determined that it is consistent
with the fundamental federalism
principles and preemption requirements
described in Executive Order 13132.

Also, this rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it would not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes. If you
believe this rule has implications for
federalism or Indian tribes, please
contact the person listed in the FOR
FURTHER INFORMATION CONTACT section
above.

E. Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this rule
would not result in such expenditure,
we do discuss the effects of this rule
elsewhere in this preamble.

F. Environment

We have analyzed this rule under
Department of Homeland Security
Directive 023-01 and Commandant
Instruction M16475.1D, which guide the
Coast Guard in complying with the
National Environmental Policy Act of
1969 (42 U.S.C. 4321-4370f1), and have
made a determination that this action is
one of a category of actions that do not
individually or cumulatively have a
significant effect on the human
environment. This rule involves a
special local regulation issued in
conjunction with a regatta or marine
parade enforced for nine hours daily
over a period of three days that will
prohibit non-participant persons and
vessels from entering, transiting
through, remaining within, or anchoring
in the regulated area. This rule is
categorically excluded from further
review under paragraph L61 of
Appendix A, Table 1 of DHS Instruction
Manual 023-01-001-01, Rev. 01. A
Record of Environmental Consideration
supporting this determination is
available in the docket where indicated
under ADDRESSES.

G. Protest Activities

The Coast Guard respects the First
Amendment rights of protesters.
Protesters are asked to contact the
person listed in the FOR FURTHER
INFORMATION CONTACT section to
coordinate protest activities so that your
message can be received without
jeopardizing the safety or security of
people, places, or vessels.

List of Subjects in 33 CFR Part 100

Marine safety, Navigation (water),
Reporting and recordkeeping
requirements, Waterways.

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 100 as follows:

PART 100—SAFETY OF LIFE ON
NAVIGABLE WATERS

m 1. The authority citation for part 100
continues to read as follows:

Authority: 33 U.S.C. 1233; 33 CFR 1.05-1.

m 2. Add § 100.T07-0059 to read as
follows:

§100.T07-0059 Special Local Regulation;
Gulfport Grand Prix, Boca de Ciego;
Gulfport, FL.

(a) Location. The following regulated
areas are established as a special local
regulation. All coordinates are North
American Datum 1983.

(1) Race area. All waters of Boca de
Ciego contained within the following
points: 27°44’10” N, 082°4229” W,

thence to position 27°44’07” N,
082°42°40” W, thence to position
27°44’06” N, 082°42’40” W, thence to
position 27°44’04” N, 082°42'29” W,
thence to position 27°44’07” N,
082°42’19” W, thence to position
27°44'08” N, 082°4219” W, thence back
to the original position, 27°44"10” N,
082°4229” W.

(2) Buffer zone. All waters of Boca de
Ciego encompassed within the
following points: 27°44’10” N,
082°42’47” W, thence to position
27°44’01” N, 082°42°44” W, thence to
position 27°44’01” N, 082°42"14” W,
thence to position 27°44’15” N,
082°42"14” W.

(b) Definition. The term ‘“‘designated
representative” means Coast Guard
Patrol Commanders, including Coast
Guard coxswains, petty officers, and
other officers operating Coast Guard
vessels, and Federal, state, and local
officers designated by or assisting the
COTP St. Petersburg in the enforcement
of the regulated areas.

(c) Regulations. (1) All non-
participant persons and vessels are
prohibited from entering, transiting
through, anchoring in, or remaining
within the race area unless an
authorized by the Captain of the Port
(COTP) St. Petersburg or a designated
representative.

(2) Vessel traffic within the buffer
zone may be controlled by the COTP St.
Petersburg or a designated
representative as deemed necessary by
the COTP St. Petersburg or a designated
representative based upon prevailing
weather conditions.

(3) Persons and vessels desiring to
enter, transit through, anchor in, or
remain within the race area contact the
COTP St. Petersburg by telephone at
(727) 824—7506 or via VHF-FM radio
Channel 16 to request authorization.

(4) If authorization to enter, transit
through, anchor in, or remain within the
race area is granted, all persons and
vessels receiving such authorization
shall comply with the instructions of
the COTP or a designated
representative.

(5) The Coast Guard will provide
notice of the regulated areas by Local
Notice to Mariners, Broadcast Notice to
Mariners, or by on-scene designated
representatives.

(d) Enforcement period. This rule will
be enforced daily from 8 a.m. until 5
p-m. on March 29, 2019 through March
31, 2019.
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Dated: March 4, 2019.
H.L. Najarian,

Captain, U.S. Coast Guard, Captain of the
Port St. Petersburg.

[FR Doc. 2019—04332 Filed 3—-8—19; 8:45 am]
BILLING CODE 9110-04-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[EPA-R05-OAR-2007-1092; FRL-9990-43-
Region 5]

Air Plan Approval; Michigan; Michigan
Minor New Source Review

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: The Environmental Protection
Agency (EPA) is approving the
rescission of Michigan rule 221 from the
Michigan state implementation plan
(SIP). Rule 221 exempted sources that
had significant net emission increases of
sulfur dioxide, particulate matter, and
carbon monoxide from offset
requirements. Michigan rescinded this
rule effective November 14, 1990.

DATES: This final rule is effective on
April 10, 2019.

ADDRESSES: EPA has established a
docket for this action under Docket ID
No. EPA-R05-0OAR-2007-1092. All
documents in the docket are listed on
the www.regulations.gov website.
Although listed in the index, some
information is not publicly available,
i.e., Confidential Business Information
(CBI) or other information whose
disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available either through
www.regulations.gov or at the
Environmental Protection Agency,
Region 5, Air and Radiation Division, 77
West Jackson Boulevard, Chicago,
Illinois 60604. This facility is open from
8:30 a.m. to 4:30 p.m., Monday through
Friday, excluding Federal holidays. We
recommend that you telephone
Constantine Blathras, Environmental
Engineer, at (312) 886—0671 before
visiting the Region 5 office.

FOR FURTHER INFORMATION CONTACT:
Constantine Blathras, Environmental
Engineer, Air Permits Section, Air
Programs Branch (AR-18]),
Environmental Protection Agency,
Region 5, 77 West Jackson Boulevard,

Chicago, Illinois 60604, (312) 886—0671,
Blathras.constantine@epa.gov.

SUPPLEMENTARY INFORMATION:
Throughout this document whenever
“we,” “us,” or “our” is used, we mean
EPA. This supplementary information
section is arranged as follows:

I. Background
II. What action is EPA taking?
III. Statutory and Executive Order Reviews

I. Background

Section 110(a)(2)(C) of the Clean Air
Act requires that the SIP include a
program to provide for the “regulation
of the modification and construction of
any stationary source within the areas
covered by the plan as necessary to
assure that national ambient air quality
standards are achieved.” This includes
a program for permitting construction
and modification of both major and
minor sources that the State deems
necessary to protect air quality. The
State of Michigan’s minor source permit
to install rules are contained in Part 2
(Air Use Approval) of the Michigan
Administrative Code. Changes to the
Part 2 rules were submitted on
November 12, 1993; May 16, 1996; April
3, 1998; September 2, 2003; March 24,
2009; and February 28, 2017. EPA
approved changes to the Part 2 rules
most recently in a final approval dated
August 31, 2018 (83 FR 44485).

Rule 336.1221 (Construction of
sources of particulate matter, sulfur
dioxide, or carbon monoxide in or near
nonattainment areas; conditions for
approval).

EPA published a proposed
disapproval of the 1993, 1996, and 1996
submittals on November 9, 1999 (64 FR
61046), but never published a final
disapproval. As part of that proposed
disapproval, EPA conducted an
evaluation of the State submittal and
found that as one of the items, the State
failed to rescind Michigan rule
336.1221. In that action, EPA stated,
“Michigan rule 336.1221 impermissibly
exempts sources that have significant
net emissions increases of sulfur
dioxide, particulate matter, and carbon
monoxide from offset requirements.
Michigan Department of Environmental
Quality rescinded Michigan rule
336.1221 effective November 14, 1990.
However, the State never submitted the
rule to EPA for rescission. Because
Michigan did not submit the rescission
to the USEPA for removal of the rule
from the SIP, the Michigan NSR rules
are not approvable at this time.”

On September 24, 2003, the State of
Michigan submitted a SIP revision to
EPA requesting full approval of
Michigan’s Clean Air Act New Source

Review SIP. As part of that submittal
requesting revisions to Parts 1 (General
Provisions) and 2, Michigan specifically
requested to rescind rule 336.1221. As
part of its technical support document,
Michigan stated that rule 336.1221 was
rescinded from the State rules in 1990,
and requests that EPA remove it from
the SIP.

At the time of the 1999 proposed
disapproval, the Part 2 rules also
included the state’s major
nonattainment PTI permitting program.
The major nonattainment provisions
have been removed from Part 2, and are
now covered by the Part 19 (New Source
Review for Major Sources Impacting
Nonattainment Areas) rules. The Part 19
rules were fully approved by EPA into
the Michigan SIP on December 16, 2013,
(78 FR 76064). The Federal
nonattainment air quality permitting
regulations are found in 40 CFR
51.165(a) and (b). The Federal rules
found at 40 CFR 51.165(a) and (b)
specify the elements necessary for
approval of a State permit program for
preconstruction review for
nonattainment purposes under Part D of
the Clean Air Act. A major source or
major modification that would be
located in an area designated as
nonattainment and subject to the
nonattainment area permitting rules
must meet stringent conditions designed
to ensure that the new source’s
emissions will be controlled to the
greatest degree possible; that more than
equivalent offsetting emission
reductions will be obtained from
existing sources; and that there will be
progress toward achieving the National
Ambient Air Quality Standards. EPA
has found that the rules as submitted by
Michigan for inclusion into its SIP are
at least as stringent as the Federal rules.
By rescinding rule 221 from the
Michigan SIP, the Michigan SIP is
meeting the Federal statutory
requirements for an approvable Part 2
and Part 19 air permitting program.

On December 13, 2018 (83 FR 64055),
EPA published a Federal Register action
proposing approval of the rescission of
rule 221 from the Michigan SIP. EPA
received no comments during the public
comment period which ended on
January 14, 2019.

II. What action is EPA taking?

EPA is approving the rescission of
Michigan rule 336.1221 from the
Michigan SIP.

III. Statutory and Executive Order
Reviews

Under the Clean Air Act, the
Administrator is required to approve a
SIP submission that complies with the
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provisions of the Clean Air Act and
applicable Federal regulations. 42
U.S.C. 7410(k); 40 CFR 52.02(a). Thus,
in reviewing SIP submissions, EPA’s
role is to approve state choices,
provided that they meet the criteria of
the Clean Air Act. Accordingly, this
action merely approves state law as
meeting Federal requirements and does
not impose additional requirements
beyond those imposed by state law. For
that reason, this action:

¢ Is not a significant regulatory action
subject to review by the Office of
Management and Budget under
Executive Orders 12866 (58 FR 51735,
October 4, 1993) and 13563 (76 FR 3821,
January 21, 2011);

e Is not an Executive Order 13771 (82
FR 9339, February 2, 2017) regulatory
action because SIP approvals are
exempted under Executive Order 12866;

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

e Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

¢ Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104—4);

¢ Does not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

¢ Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

¢ Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

¢ Is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the Clean Air Act;
and

e Does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, the SIP is not approved
to apply on any Indian reservation land
or in any other area where EPA or an
Indian tribe has demonstrated that a
tribe has jurisdiction. In those areas of
Indian country, the rule does not have
tribal implications and will not impose
substantial direct costs on tribal

governments or preempt tribal law as
specified by Executive Order 13175 (65
FR 67249, November 9, 2000).

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this action and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a “major rule” as
defined by 5 U.S.C. 804(2).

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by May 10, 2019.
Filing a petition for reconsideration by
the Administrator of this final rule does
not affect the finality of this action for
the purposes of judicial review nor does
it extend the time within which a
petition for judicial review may be filed,
and shall not postpone the effectiveness
of such rule or action. This action may
not be challenged later in proceedings to
enforce its requirements. (See section

307(b)(2).)
List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Carbon monoxide,
Incorporation by reference,
Intergovernmental relations, Particulate
matter, Sulfur oxides.

Dated: February 25, 2019.

Cheryl L Newton,
Acting Regional Administrator, Region 5.

40 CFR part 52 is amended as follows:

PART 52—APPROVAL AND
PROMULGATION OF
IMPLEMENTATION PLANS

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.
§52.1170 [Amended]

m 2.In §52.1170, the table in paragraph
(c) is amended by removing the entry for
“R 336.1221” under “Part 2. Air Use
Approval”.

[FR Doc. 2019-04162 Filed 3-8-19; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 180
[EPA-HQ-OPP-2017-0465; FRL—9983-79]
S-Metolachlor; Pesticide Tolerances

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: This regulation establishes
tolerances for residues of S-metolachlor
in or on multiple commodities which
are identified and discussed later in this
document. Interregional Research
Project Number 4 (IR—4) requested these
tolerances under the Federal Food,
Drug, and Cosmetic Act (FFDCA).

DATES: This regulation is effective
March 11, 2019. Objections and requests
for hearings must be received on or
before May 10, 2019, and must be filed
in accordance with the instructions
provided in 40 CFR part 178 (see also
Unit I.C. of the SUPPLEMENTARY
INFORMATION).

ADDRESSES: The docket for this action,
identified by docket identification (ID)
number EPA-HQ-OPP-2017-0465, is
available at http://www.regulations.gov
or at the Office of Pesticide Programs
Regulatory Public Docket (OPP Docket)
in the Environmental Protection Agency
Docket Center (EPA/DC), West William
Jefferson Clinton Bldg., Rm. 3334, 1301
Constitution Ave. NW, Washington, DC
20460-0001. The Public Reading Room
is open from 8:30 a.m. to 4:30 p.m.,
Monday through Friday, excluding legal
holidays. The telephone number for the
Public Reading Room is (202) 566—1744,
and the telephone number for the OPP
Docket is (703) 305-5805. Please review
the visitor instructions and additional
information about the docket available
at http://www.epa.gov/dockets.

FOR FURTHER INFORMATION CONTACT:
Michael Goodis, Registration Division
(7505P), Office of Pesticide Programs,
Environmental Protection Agency, 1200
Pennsylvania Ave. NW, Washington, DC
20460-0001; main telephone number:
(703) 305—7090; email address:
RDFRNotices@epa.gov.

SUPPLEMENTARY INFORMATION:
I. General Information
A. Does this action apply to me?

You may be potentially affected by
this action if you are an agricultural
producer, food manufacturer, or
pesticide manufacturer. The following
list of North American Industrial
Classification System (NAICS) codes is
not intended to be exhaustive, but rather
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provides a guide to help readers
determine whether this document
applies to them. Potentially affected
entities may include:

e Crop production (NAICS code 111).

¢ Animal production (NAICS code
112).

¢ Food manufacturing (NAICS code
311).

¢ Pesticide manufacturing (NAICS
code 32532).

B. How can I get electronic access to
other related information?

You may access a frequently updated
electronic version of EPA’s tolerance
regulations at 40 CFR part 180 through
the Government Printing Office’s e-CFR
site at http://www.ecfr.gov/cgi-bin/text-
idx?&c=ecfr&tpl=/ecfrbrowse/Title40/
40tab_02.tpl.

C. How can I file an objection or hearing
request?

Under FFDCA section 408(g), 21
U.S.C. 3464, any person may file an
objection to any aspect of this regulation
and may also request a hearing on those
objections. You must file your objection
or request a hearing on this regulation
in accordance with the instructions
provided in 40 CFR part 178. To ensure
proper receipt by EPA, you must
identify docket ID number EPA-HQ-
OPP-2017-0465 in the subject line on
the first page of your submission. All
objections and requests for a hearing
must be in writing, and must be
received by the Hearing Clerk on or
before May 10, 2019. Addresses for mail
and hand delivery of objections and
hearing requests are provided in 40 CFR
178.25(b).

In addition to filing an objection or
hearing request with the Hearing Clerk
as described in 40 CFR part 178, please
submit a copy of the filing (excluding
any Confidential Business Information
(CBD)) for inclusion in the public docket.
Information not marked confidential
pursuant to 40 CFR part 2 may be
disclosed publicly by EPA without prior
notice. Submit the non-CBI copy of your
objection or hearing request, identified
by docket ID number EPA-HQ-OPP-
2017-0465, by one of the following
methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the online
instructions for submitting comments.
Do not submit electronically any
information you consider to be CBI or
other information whose disclosure is
restricted by statute.

e Mail: OPP Docket, Environmental
Protection Agency Docket Center (EPA/
DC), (28221T), 1200 Pennsylvania Ave.
NW, Washington, DC 20460-0001.

e Hand Delivery: To make special
arrangements for hand delivery or
delivery of boxed information, please
follow the instructions at http://
www.epa.gov/dockets/contacts.html.

Additional instructions on
commenting or visiting the docket,
along with more information about
dockets generally, is available at http://
www.epa.gov/dockets.

II. Summary of Petitioned-For
Tolerance

In the Federal Register of January 26,
2018 (83 FR 3658) (FRL-9971-46), EPA
issued a document pursuant to FFDCA
section 408(d)(3), 21 U.S.C. 346a(d)(3),
announcing the filing of a pesticide
petition (PP 7E8587) by IR—4, IR—4
Project Headquarters, Rutgers, The State
University of NJ, 500 College Road East,
Suite 201 W, Princeton, NJ 08540. The
petition requested that 40 CFR part 180
be amended by establishing tolerances
for residues of the herbicide S-
metolachlor including its metabolites
and degradates in or on the raw
agricultural commodities stevia, dried
leaves at 15.0 parts per million (ppm);
vegetable, leaves of root and tuber,
group 2, except sugar beet at 2.0 ppm;
Swiss chard at 0.10 ppm; vegetable,
Brassica, head and stem, group 5—16 at
0.60 ppm; Brassica, leafy greens,
subgroup 4-16B, except Chinese
broccoli at 1.8 ppm; stalk and stem
vegetable subgroup 22A, except celtuce,
Florence fennel, and kohlrabi at 0.10
ppm; leaf petiole vegetable subgroup
22B at 0.10 ppm; cottonseed subgroup
20C at 0.10 ppm; celtuce at 0.10 ppm;
Florence fennel at 0.10 ppm; kohlrabi at
0.60 ppm, and Chinese broccoli at 0.60
ppm. In addition, the petition requested
to amend 40 CFR 180.368 by removing
the tolerances for S-metolachlor in or on
asparagus at 0.10 ppm; beet, garden,
leaves at 1.8 ppm; turnip, greens at 1.8
ppm; Brassica, head and stem, subgroup
5A at 0.60 ppm; Brassica, leafy greens,
subgroup 5B at 1.8 ppm; cotton,
undelinted seed at 0.10 ppm; and leaf
petioles, subgroup 4B at 0.10 ppm. That
document referenced a summary of the
petition prepared by Syngenta Crop
Protection, the registrant, which is
available in the docket, http://
www.regulations.gov. Comments were
received on the notice of filing. EPA’s
response to these comments is
discussed in Unit IV.C.

Based upon review of the data
supporting the petition, EPA has
modified the levels at which tolerances
are being established as well as some of
the commodity definitions. The reason
for these changes are explained in Unit
IvV.D.

III. Aggregate Risk Assessment and
Determination of Safety

Section 408(b)(2)(A)(@) of FFDCA
allows EPA to establish a tolerance (the
legal limit for a pesticide chemical
residue in or on a food) only if EPA
determines that the tolerance is “safe.”
Section 408(b)(2)(A)(ii) of FFDCA
defines “‘safe” to mean that ““there is a
reasonable certainty that no harm will
result from aggregate exposure to the
pesticide chemical residue, including
all anticipated dietary exposures and all
other exposures for which there is
reliable information.” This includes
exposure through drinking water and in
residential settings, but does not include
occupational exposure. Section
408(b)(2)(C) of FFDCA requires EPA to
give special consideration to exposure
of infants and children to the pesticide
chemical residue in establishing a
tolerance and to “ensure that there is a
reasonable certainty that no harm will
result to infants and children from
aggregate exposure to the pesticide
chemical residue . . . .”

Consistent with FFDCA section
408(b)(2)(D), and the factors specified in
FFDCA section 408(b)(2)(D), EPA has
reviewed the available scientific data
and other relevant information in
support of this action. EPA has
sufficient data to assess the hazards of
and to make a determination on
aggregate exposure for S-metolachlor
including exposure resulting from the
tolerances established by this action.
EPA’s assessment of exposures and risks
associated with S-metolachlor follows.

A. Toxicological Profile

EPA has evaluated the available
toxicity data and considered its validity,
completeness, and reliability as well as
the relationship of the results of the
studies to human risk. EPA has also
considered available information
concerning the variability of the
sensitivities of major identifiable
subgroups of consumers, including
infants and children.

Since the last time S-metolachlor was
reviewed, the toxicology database was
re-evaluated to incorporate new toxicity
data and to update endpoints selected
for points of departure to be consistent
with current Agency policies and
practices. An inhalation toxicity study
for metolachlor was received and
incorporated into the risk assessment
and consequently, the 10x database
uncertainty factor from previous
assessments was removed for the
inhalation scenarios since this is no
longer a data gap. Also, new endpoints
were selected and updated dietary and
occupational/residential exposure
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assessments were completed based on
the updated toxicological endpoints and
reflect recent updates to EPA’s standard
operating procedures (SOPs) and
policies.

The existing toxicological database is
primarily comprised of studies
conducted with metolachlor. The
toxicology database for S-metolachlor
consists of bridging data. Bridging
studies indicate that the metolachlor
toxicology database can be used to
assess toxicity for S-metolachlor, and
vice versa. In subchronic (metolachlor
and S-metolachlor) and chronic
(metolachlor) toxicity studies in dogs
and rats decreased body weight was the
most commonly observed effects.
Chronic exposure to metolachlor in rats
also resulted in increased liver weight
and microscopic liver lesions (foci of
cellular alteration) in both sexes. No
systemic toxicity was observed in
rabbits when metolachlor was
administered dermally. There was no
evidence of systemic toxicity at the limit
dose in a 28-day inhalation study in rats
with metolachlor, although portal of
entry effects occurred in the nasal cavity
at lower doses. These effects included
hyperplasia of the squamous epithelium
and subacute inflammation and mucous
cell hyperplasia. There is no evidence of
immunotoxicity in the submitted mouse
immunotoxicity study.

Prenatal developmental studies in the
rat and rabbit with both metolachlor and
S-metolachlor revealed no evidence of a
qualitative or quantitative susceptibility
in fetal animals. A 2-generation
reproduction study with metolachlor in
rats showed evidence of quantitative
susceptibility. Decreased pup body
weight in the F1 and F2 litters was seen
in the absence of maternal toxicity.
There are no acute or subchronic
neurotoxicity studies available for S-
metolachlor or metolachlor. In the
developmental rat study, clinical signs
of neurotoxicity were observed in
pregnant dams but only at the limit dose
of 1,000 mg/kg/day. There was no other
evidence of clinical signs of
neurotoxicity in adult animals in the
database. There are no residual
uncertainties with regard to pre- and/or
postnatal toxicity.

Metolachlor has been evaluated for
carcinogenic effects in the mouse and
the rat. Although treatment with
metolachlor did not result in an increase
in treatment-related tumors in male rats
or in male or female mice, metolachlor
caused an increase in liver tumors in
female rats. There was no evidence of
mutagenic or cytogenetic effects in vivo
or in vitro. Based on the information

available in 1994, metolachlor was
classified as a Group C possible human
carcinogen, in accordance with the 1986
Guidelines for Carcinogen Risk
Assessment. Based on that classification
and consistent with the data available at
that time, EPA determined that a non-
linear approach (i.e., reference dose
(RfD)) would be protective for all
chronic toxicity, including
carcinogenicity, that could result from
exposure to metolachlor.

In 2017, EPA re-assessed the cancer
classification for metolachlor in order to
take into account additional
mechanistic studies on S-metolachlor
that were submitted to assess a human
relevance framework analysis for a
mitogenic mode of action (MOA) for
liver tumors in female rats. Based on
comparable effects of S-metolachlor and
metolachlor shown in several
associative events supporting the mode
of action hypothesis, the Agency
concluded that the in vitro and in vivo
data reasonably explains the
tumorigenic effects of metolachlor and
adequately demonstrates dose and
temporal concordance to support key
events for the MOA leading to liver
tumors in female rats. Specifically, the
Agency found that the development of
liver tumors in rats orally administered
metolachlor is initiated by activation of
constitutive androstane receptor (CAR)
in liver hepatocytes followed by altered
gene expression, transient increased cell
proliferation, increased hepatocellular
foci, and hepatocyte toxicity (increased
liver weight and liver hypertrophy).
Consequently, in accordance with the
EPA’s Final Guidelines for Carcinogen
Risk Assessment (March 2005), EPA has
reclassified metolachlor/S-metolachlor
as “Not Likely to be Carcinogenic to
Humans” at doses that do not induce
cellular proliferation in the liver. This
classification was based on convincing
evidence of a CAR-mediated mitogenic
MOA for liver tumors in female rats.
Because the current chronic RfD is
protective for any proliferative
responses in the liver and the other key
events in the MOA for the formation of
liver tumors, a non-linear approach (i.e.,
RfD) adequately accounts for all the
chronic toxicity, including
carcinogenicity, that could result from
exposure to metolachlor/S-metolachlor.

Specific information on the studies
received and the nature of the adverse
effects caused by S-metolachlor as well
as the no-observed-adverse-effect-level
(NOAEL) and the lowest-observed-
adverse-effect-level (LOAEL) from the
toxicity studies can be found at http://
www.regulations.gov in the document

titled “S-metolachlor: Human Health
Risk Assessment for (1) Establishment of
Tolerances for New Uses on Chicory,
Stevia and Swiss Chard; (2) Tolerance
Translations from Table Beet Tops,
Turnip Greens, and Radish Tops to Crop
Group 2 (Leaves of Root and Tuber
Vegetables), except Sugar Beets; (3)
Tolerance Conversions (i) from Crop
Subgroup 4B to Crop Subgroup 22B
(Leaf Petiole Vegetable), (ii) from Crop
Subgroup 5A to Crop Group 5-16
(Brassica, Head and Stem Vegetable)
and (iii) from Crop Subgroup 5B to Crop
Subgroup 4-16B (Brassica Leafy
Greens); and (4) Tolerance Expansions
of Representative Commodities to (i)
Cottonseed Subgroup 20C, and (ii) Stalk
and Stem Vegetable Subgroup 22A,
except Kohlrabi” on pages 54-64 in
docket ID number EPA-HQ-OPP-2017—
0465.

B. Toxicological Points of Departure/
Levels of Concern

Once a pesticide’s toxicological
profile is determined, EPA identifies
toxicological points of departure (POD)
and levels of concern to use in
evaluating the risk posed by human
exposure to the pesticide. For hazards
that have a threshold below which there
is no appreciable risk, the toxicological
POD is used as the basis for derivation
of reference values for risk assessment.
PODs are developed based on a careful
analysis of the doses in each
toxicological study to determine the
dose at which no adverse effects are
observed (the NOAEL) and the lowest
dose at which adverse effects of concern
are identified (the LOAEL). Uncertainty/
safety factors are used in conjunction
with the POD to calculate a safe
exposure level—generally referred to as
a population-adjusted dose (PAD) or a
reference dose (RfD)—and a safe margin
of exposure (MOE). For non-threshold
risks, the Agency assumes that any
amount of exposure will lead to some
degree of risk. Thus, the Agency
estimates risk in terms of the probability
of an occurrence of the adverse effect
expected in a lifetime. For more
information on the general principles
EPA uses in risk characterization and a
complete description of the risk
assessment process, see http://
www2.epa.gov/pesticide-science-and-
assessing-pesticide-risks/assessing-
human-health-risk-pesticides.

A summary of the toxicological
endpoints for S-metolachlor used for
human risk assessment is shown in
Table 1 of this unit.


http://www.regulations.gov
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TABLE 1—SUMMARY OF TOXICOLOGICAL DOSES AND ENDPOINTS FOR S-METOLACHLOR FOR USE IN HUMAN HEALTH RISK

ASSESSMENT
Point of departure RfD. PAD. LOG for
i d ) D,
Exposure/scenario an ok
uncertainty/safety
factors assessment

Study and toxicological effects

Acute dietary (All populations) ..

An acute dietary assessment for all populations is not required. The adverse effects resulting from a single
dose in the developmental rat study with metolachlor occurred at the limit dose of 1,000 mg/kg/day, which is a
dose that is not relevant for risk assessment. In addition, an endpoint was not selected for Females 13-49
years old since no developmental effects attributable to a single exposure were identified in the metolachlor/S-
metolachlor database.

Chronic dietary (All populations)
day

UFA = 10x

UFn = 10x

NOAEL = 26 mg/kg/

FQPA SF = 1x

Chronic RfD = 0.26

mg/kg/day
cPAD = 0.26 mg/kg/
day

2-generation reproduction study in rats (Metolachlor).
LOAEL = 86 mg/kg/day based on decreased pup body weight
in F1 and F2 litters.

Incidental oral short-term (1 to
30 days). day
UFA = 10x

UFy = 10x

NOAEL = 26 mg/kg/

FQPA SF = 1x

LOC for MOE = 100

2-generation reproduction study in rats (Metolachlor).
LOAEL = 86 mg/kg/day based on decreased pup body weight
in F1 and F2 litters.

Dermal short- and intermediate-
term (1-6 months) (Children
only).

day

58%
UFa = 10x
UFy = 10x

NOAEL = 26 mg/kg/

Dermal absorption
factor (DAF) =

FQPA SF = 1x

LOC for MOE = 100

2-generation reproduction study in rats (Metolachlor).
LOAEL = 86 mg/kg/day based on decreased pup body weight
in F1 and F2 litters.

Cancer (Oral, dermal, inhala-
tion).

proach.

Classification: Metolachlor/S-metolachlor has been classified as “Not Likely to be Carcinogenic to Humans” at
doses that do not induce cellular proliferation in the liver, with risk quantitated using a non-linear (RfD) ap-

FQPA SF = Food Quality Protection Act Safety Factor. LOAEL = lowest-observed-adverse-effect-level. LOC = level of concern. mg/kg/day =
milligram/kilogram/day. MOE = margin of exposure. NOAEL = no-observed-adverse-effect-level. PAD = population adjusted dose (a = acute, ¢ =
chronic). RfD = reference dose. UF = uncertainty factor. UF4 = extrapolation from animal to human (interspecies). UFpg = to account for the ab-
sence of data or other data deficiency. UFy = potential variation in sensitivity among members of the human population (intraspecies).

C. Exposure Assessment

1. Dietary exposure from food and
feed uses. In evaluating dietary
exposure to S-metolachlor, EPA
considered exposure under the
petitioned-for tolerances as well as all
existing S-metolachlor tolerances in 40
CFR 180.368. EPA assessed dietary
exposures from S-metolachlor in food as
follows:

i. Acute exposure. Quantitative acute
dietary exposure and risk assessments
are performed for a food-use pesticide,
if a toxicological study has indicated the
possibility of an effect of concern
occurring as a result of a 1-day or single
exposure.

No such effects were identified in the
toxicological studies for S-metolachlor;
therefore, a quantitative acute dietary
exposure assessment is unnecessary.

ii. Chronic exposure. In conducting
the chronic dietary exposure assessment
EPA used 2003-2008 food consumption
data from the United States Department
of Agriculture’s (USDA) National Health
and Nutrition Examination Survey/
What We Eat in America, (NHANES/

WWEIA). As to residue levels in food,
EPA assumed tolerance-level residues
and 100 percent crop treated (PCT).

iii. Cancer. Based on the data
summarized in Unit ITII.A., EPA has
concluded that a nonlinear RfD
approach is appropriate for assessing
cancer risk to S-metolachlor. Therefore,
a separate quantitative cancer exposure
assessment is unnecessary since the
chronic dietary risk estimate will be
protective of potential cancer risk.

iv. Anticipated residue and PCT
information. EPA did not use
anticipated residue or PCT information
in the dietary assessment for S-
metolachlor. Tolerance-level residues
and 100 PCT were assumed for all food
commodities.

2. Dietary exposure from drinking
water. The Agency used screening-level
water exposure models in the dietary
exposure analysis and risk assessment
for S-metolachlor in drinking water.
These simulation models take into
account data on the physical, chemical,
and fate/transport characteristics of S-
metolachlor. Further information

regarding EPA drinking water models
used in pesticide exposure assessment
can be found at http://www2.epa.gov/
pesticide-science-and-assessing-
pesticide-risks/about-water-exposure-
models-used-pesticide.

The Agency assessed parent
metolachlor, and the metabolites CGA—
51202 (metolachlor-OA), CGA—40172,
and CGA-50720 together in the drinking
water assessment using a total toxic
residues (TTR) approach where half-
lives were recalculated to collectively
account for the parent and the combined
residues of concern.

Based on the Surface Water
Concentration Calculator (SWCC), the
Pesticide Root Zone Model Ground
Water (PRZM GW), and the Screening
Concentration in Ground Water (SCI-
GROW), the estimated drinking water
concentrations (EDWCs) of S-
metolachlor and its metabolites for
chronic exposures are estimated to be
43.70 ppb for surface water and 978 ppb
in ground water.

Modeled estimates of drinking water
concentrations were directly entered


http://www2.epa.gov/pesticide-science-and-assessing-pesticide-risks/about-water-exposure-models-used-pesticide
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into the dietary exposure model. For the
chronic dietary risk assessment, the
water concentration of value 978 ppb
was used to assess the contribution to
drinking water.

3. From non-dietary exposure. The
term ‘‘residential exposure” is used in
this document to refer to non-
occupational, non-dietary exposure
(e.g., for lawn and garden pest control,
indoor pest control, termiticides, and
flea and tick control on pets).

S-metolachlor is currently registered
for the following uses that could result
in residential exposures: On commercial
(sod farm) and residential warm-season
turf grasses and other non-crop land
including golf courses, sports fields, and
ornamental gardens. EPA assessed
residential exposure using the following
assumptions: For residential handlers,
in previous human health risk
assessments for S-metolachlor,
inhalation exposure and risk to
residential handlers was assessed and
resulted in no risks of concern. Based on
current Agency policy, the Agency no
longer considers these products to be
intended for homeowner use due to
label requirements for specific clothing
and personal protective equipment;
therefore, a quantitative residential
handler assessment was not conducted.

There is the potential for post-
application exposure for individuals
exposed as a result of being in an
environment that has been previously
treated with S-metolachlor. The
population groups at risk are youth 11
to <16 years old, children 6 to <11 years
old, and children 1 to <2 years old. The
worst-case scenarios used in the
aggregate risk assessment are as follows:

e For youth 11 to <16 years old, the
scenario used is dermal exposures from
post-application exposure to treated turf
during golfing activities.

e For children 6 to <11 years old, the
scenario used is dermal exposures from
post-application contact with treated
gardens.

e For children 1 to <2 years old, the
scenario used is hand-to-mouth
exposures from post-application
exposure to treated turf.

Further information regarding EPA
standard assumptions and generic
inputs for residential exposures may be
found at http://www2.epa.gov/pesticide-
science-and-assessing-pesticide-risks/
standard-operating-procedures-
residential-pesticide.

4. Cumulative effects from substances
with a common mechanism of toxicity.
Section 408(b)(2)(D)(v) of FFDCA
requires that, when considering whether
to establish, modify, or revoke a
tolerance, the Agency consider
“available information” concerning the

cumulative effects of a particular
pesticide’s residues and ““other
substances that have a common
mechanism of toxicity.”

EPA has not found S-metolachlor to
share a common mechanism of toxicity
with any other substances, and S-
metolachlor does not appear to produce
a toxic metabolite produced by other
substances. For the purposes of this
tolerance action, therefore, EPA has
assumed that S-metolachlor does not
have a common mechanism of toxicity
with other substances. For information
regarding EPA’s efforts to determine
which chemicals have a common
mechanism of toxicity and to evaluate
the cumulative effects of such
chemicals, see EPA’s website at http://
www2.epa.gov/pesticide-science-and-
assessing-pesticide-risks/cumulative-
assessment-risk-pesticides.

D. Safety Factor for Infants and
Children

1. In general. Section 408(b)(2)(C) of
FFDCA provides that EPA shall apply
an additional tenfold (10X) margin of
safety for infants and children in the
case of threshold effects to account for
prenatal and postnatal toxicity and the
completeness of the database on toxicity
and exposure unless EPA determines
based on reliable data that a different
margin of safety will be safe for infants
and children. This additional margin of
safety is commonly referred to as the
FQPA Safety Factor (SF). In applying
this provision, EPA either retains the
default value of 10X, or uses a different
additional safety factor when reliable
data available to EPA support the choice
of a different factor.

2. Prenatal and postnatal sensitivity.
Acceptable developmental toxicity
studies in the rat and rabbit with both
metolachlor and S-metolachlor and an
acceptable reproduction study in the rat
with metolachlor are available with
clearly defined LOAELs and NOAELs.
No developmental toxicity was seen in
rats or rabbits with either compound. In
the metolachlor and S-metolachlor rat
prenatal developmental toxicity studies
there were no developmental effects
seen up to the limit dose. In the rat
developmental toxicity study with
metolachlor, death and clinical signs
(clonic and/or tonic convulsions,
excessive salivation, urine-stained
abdominal fur) were observed at the
limit dose in maternal animals in the
absence of developmental toxicity. In
the S-metolachlor rabbit developmental
toxicity study, clinical signs of toxicity
(little/none/soft stool) were observed in
maternal animals in the absence of
developmental effects. In the two-
generation reproduction study in rats

conducted with metolachlor, there was
quantitative evidence of susceptibility.
Decreased pup body weight in F1 and
F2 litters was seen in the absence of
maternal toxicity. The 2-generation
reproduction study was used for
endpoint selection, therefore, the PODs
selected are protective of the effects
seen at this dose.

3. Conclusion. EPA has determined
that reliable data show the safety of
infants and children would be
adequately protected if the FQPA SF
were reduced to 1x. That decision is
based on the following findings:

i. The toxicity database for S-
metolachlor is complete.

ii. There is no indication that S-
metolachlor is a neurotoxic chemical
and there is no need for a
developmental neurotoxicity study or
additional UFs to account for
neurotoxicity.

iii. There is no evidence that S-
metolachlor results in increased
susceptibility in in utero rats or rabbits
in the prenatal developmental studies.
In the 2-generation reproduction study
in rats conducted with metolachlor,
there was quantitative evidence of
susceptibility, however, the 2-
generation reproduction study was used
for endpoint selection, therefore, the
PODs selected are protective of the
effects seen at this dose.

iv. There are no residual uncertainties
identified in the exposure databases.
The dietary food exposure assessments
were performed based on 100 PCT and
tolerance-level residues. EPA made
conservative (protective) assumptions in
the ground and surface water modeling
used to assess exposure to S-
metolachlor in drinking water. EPA
used similarly conservative assumptions
to assess post-application exposure of
children as well as incidental oral
exposure of toddlers. These assessments
will not underestimate the exposure and
risks posed by S-metolachlor.

E. Aggregate Risks and Determination of
Safety

EPA determines whether acute and
chronic dietary pesticide exposures are
safe by comparing aggregate exposure
estimates to the acute PAD (aPAD) and
chronic PAD (cPAD). For linear cancer
risks, EPA calculates the lifetime
probability of acquiring cancer given the
estimated aggregate exposure. Short-,
intermediate-, and chronic-term risks
are evaluated by comparing the
estimated aggregate food, water, and
residential exposure to the appropriate
PODs to ensure that an adequate MOE
exists.

1. Acute risk. An acute aggregate risk
assessment takes into account acute
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exposure estimates from dietary
consumption of food and drinking
water. No adverse effect resulting from
a single oral exposure was identified
and no acute dietary endpoint was
selected. Therefore, S-metolachlor is not
expected to pose an acute risk.

2. Chronic risk. Using the exposure
assumptions described in this unit for
chronic exposure analysis, EPA has
concluded that the risk estimates for
chronic exposure to S-metolachlor from
food and water are not of concern
(<100% of cPAD) with a risk estimate at
22% of the cPAD for all infants less than
1 year old, the population group
receiving the greatest exposure. Based
on the explanation in Unit III.C.3.,
regarding residential use patterns,
chronic residential exposure to residues
of S-metolachlor is not expected.

3. Short-term risk. Short-term
aggregate exposure takes into account
short-term residential exposure plus
chronic exposure to food and water
(considered to be a background
exposure level).

S-metolachlor is currently registered
for uses that could result in short-term
residential exposure, and the Agency
has determined that it is appropriate to
aggregate chronic exposure through food
and water with short-term residential
exposures to S-metolachlor.

Using the exposure assumptions
described in this unit for short-term
exposures, EPA has concluded the
combined short-term food, water, and
residential exposures result in aggregate
MOE:s of 1,246 for youths 11 to less than
16 years old, 106 for children 6 to less
than 11 years old, and 207 for children
1 to less than 2 years old, the population
groups of concern. Because EPA’s level
of concern for S-metolachlor is a MOE
of 100 or below, these MOEs are not of
concern.

4. Intermediate-term risk.
Intermediate-term aggregate exposure
takes into account intermediate-term
residential exposure plus chronic
exposure to food and water (considered
to be a background exposure level).

An intermediate-term adverse effect
was identified; however, S-metolachlor
is not registered for any use patterns
that would result in intermediate-term
residential exposure.

5. Aggregate cancer risk for U.S.
population. As discussed in Unit IILA,
the chronic dietary risk assessment is
protective of any potential cancer
effects. Based on the results of that
assessment, EPA concludes that S-
metolachlor is not expected to pose a
cancer risk to humans.

6. Determination of safety. Based on
these risk assessments, EPA concludes
that there is a reasonable certainty that

no harm will result to the general
population, or to infants and children
from aggregate exposure to S-
metolachlor residues.

IV. Other Considerations
A. Analytical Enforcement Methodology

Adequate methodology is available for
enforcing the established and
recommended tolerances. PAM Vol. II,
Pesticide Regulation Section 180.368,
lists a gas chromatography with
nitrogen-phosphorus detector (GC/NPD)
method (Method I) for determining
residues in/on plant commodities and a
gas chromatography with mass selective
detector (GC/MSD) method (Method II)
for determining residues in livestock
commodities. These methods determine
residues of metolachlor and its
metabolites as either CGA-37913 or
CGA-49751 following acid hydrolysis
(LOQs of 0.03 ppm and 0.05 ppm,
respectively).

B. International Residue Limits

In making its tolerance decisions, EPA
seeks to harmonize U.S. tolerances with
international standards whenever
possible, consistent with U.S. food
safety standards and agricultural
practices. EPA considers the
international maximum residue limits
(MRLs) established by the Codex
Alimentarius Commission (Codex), as
required by FFDCA section 408(b)(4).
The Codex Alimentarius is a joint
United Nations Food and Agriculture
Organization/World Health
Organization food standards program,
and it is recognized as an international
food safety standards-setting
organization in trade agreements to
which the United States is a party. EPA
may establish a tolerance that is
different from a Codex MRL; however,
FFDCA section 408(b)(4) requires that
EPA explain the reasons for departing
from the Codex level.

The Codex has not established any
MRLs for either S-metolachlor or
metolachlor.

C. Response to Comments

Four comments were submitted to the
docket for this action. One dealt with
“logging workers in the National
Forest”, the second with critical habitat
restrictions, the third with wind
powered facilities threatening
populations of bats, and the fourth with
adverse economic impacts of
regulations. All submitted comments are
unrelated to S-metolachlor in particular,
or pesticides in general, and are not
relevant to this action.

D. Revisions to Petitioned-For
Tolerances

The submitted Swiss chard field trial
data support a tolerance of 0.15 ppm
instead of the proposed tolerance of 0.10
ppm. The reason for the difference is
that EPA used the combined level of
quantitation (LOQ) of CGA-37913 and
CGA-49751 expressed in parent
equivalents, 0.131 ppm, which becomes
0.15 ppm in Organization for Economic
Cooperation and Development (OECD)
rounding class representing the
tolerance value for Swiss chard. The
petitioner, instead, used the combined
LOQ of 0.10 ppm for the input dataset
of the OECD tolerance calculation
procedure.

Chinese broccoli was a member of
subgroup 5A with a tolerance of 0.60
ppm, which falls within the established
tolerance for subgroup 4-16B at 1.8
ppm. An individual tolerance for
Chinese broccoli is not needed.

Celtuce and Florence fennel,
originally in crop subgroup 4B, have the
same tolerance as subgroup 22A, 0.10
ppm. Following crop group conversion/
revision the tolerances for celtuce and
Florence fennel are now covered by the
subgroup 22A.

EPA also modified several commodity
definitions to be consistent with Agency
nomenclature.

V. Conclusion

Therefore, tolerances are established
for residues of S-metolachlor in or on
Brassica, leafy greens, subgroup 4-16B
at 1.8 ppm; Cottonseed subgroup 20C at
0.10 ppm; Kohlrabi at 0.60; Leaf petiole
vegetable subgroup 22B at 0.10 ppm;
Stalk and stem vegetable subgroup 22A,
except kohlrabi at 0.10 ppm; Stevia,
dried leaves at 15 ppm; Swiss chard at
0.15 ppm; Vegetable, Brassica, head and
stem, group 5-16 at 0.60 ppm; and
Vegetable, leaves of root and tuber,
group 2, except sugar beet at 2.0 ppm.

Additionally, due to the
establishment of the aforementioned
commodities, the following tolerances
are removed as unnecessary: Asparagus;
Beet, garden, leaves; Brassica, head and
stem, subgroup 5A; Brassica, leafy
greens, subgroup 5B; Cotton, undelinted
seed; Leaf petioles, subgroup 4B; and
Turnip greens.

VI. Statutory and Executive Order
Reviews

This action establishes tolerances
under FFDCA section 408(d) in
response to a petition submitted to the
Agency. The Office of Management and
Budget (OMB) has exempted these types
of actions from review under Executive
Order 12866, entitled “Regulatory
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Planning and Review” (58 FR 51735, consensus standards pursuant to section (2)* * =
October 4, 1993). Because this action 12(d) of the National Technology
has been exempted from review under Transfer and Advancement Act Commodity Parts per
Executive Order 12866, this action is (NTTAA) (15 U.S.C. 272 note). million
not.sub]t‘e‘c tto Executive OI"der 13211, VII. Congressional Review Act
entitled “Actions Concerning * x x * *
Regulations That Sigpiﬁqantly Affect Pursuant to the Congressional Review Brassica, leafy greens, sub-
Energy Supply, Distribution, or Use” (66 Act (5 U.S.C. 801 et seq.), EPA will Group 4—16B vvveeerveeeerne, 1.8
FR 28355, May 22, 2001) or Executive submit a report containing this rule and
Order 13045, entitled “Protection of other required information to the U.S. * * * * *
Children from Environmental Health Senate, the U.S. House of Cottonseed subgroup 20C ... 0.10
Risks and Safety Risks” (62 FR 19885, Representatives, and the Comptroller
April 23, 1997), nor is it considered a General of the United States prior to o * . ) ¥
regulatory action under Executive Order publication of the rule in the Federal EOhfIrab', e 0.60
13771, entitled “Reducing Regulations ~ Register. This action is not a “major earozetlg;Bvegeta © sub- 010
and Controlling Regulatory Costs” (82 rule” as defined by 5 U.S.C. 804(2). GroUp £28 rvvrssvrssevsse '
SR 9339, Febrqary 3, ?Ol 7). Thls action List of Subjects in 40 CFR Part 180 . . R . N
oes not contain any information Stalk and stem vegetable

collections subject to OMB approval Environmental protection, subgroup 22A, except
under the Paperwork Reduction Act Administrative practice and procedure, KohIrabi ......cccoveveueercenireens 0.10
(PRA) (44 U.S.C. 3501 et seq.), nor does  Agricultural commodities, Pesticides Stevia, dried leaves 15
it require any special considerations and pests, Reporting and recordkeeping
under Executive Order 12898, entitled requirements. 3 . : : i
“Federal Actions tO' Ad.dres.s - Dated: February 26, 2019. Swiss chard .........ccccevveeeennnn. 0.15
Environmental Justice in Minority Michael Goodis . . . N N
Populations and Low-Income Director, Re, istr;tion Division, Office of Vegetable, Brassica, head
Populations” (59 FR 7629, February 16, Pesticide Prggmms. ’ and stem, group 516 ....... 0.60
1994). .

Since tolerances and exemptions that Therefore, 40 CFR chapter L is * * * * *
are established on the basis of a petition amended as follows: Vegetable, leaves of root and
under FFDCA section 408(d), such as _ tuber, group 2, except
the tolerances in this final rule, do not PART 180—AMENDED] sugar beet ... 2.0
require the issuance of a proposed rule, @ 1, The authority citation for part 180 . . . . .
the requirements of the Regulatory continues to read as follows:
Flexibility Act (RFA) (5 U.S.C. 601 et R R . . .

seq.), do not apply.

This action directly regulates growers,
food processors, food handlers, and food
retailers, not States or tribes, nor does
this action alter the relationships or
distribution of power and
responsibilities established by Congress
in the preemption provisions of FFDCA
section 408(n)(4). As such, the Agency
has determined that this action will not
have a substantial direct effect on States
or tribal governments, on the
relationship between the national
government and the States or tribal
governments, or on the distribution of
power and responsibilities among the
various levels of government or between
the Federal Government and Indian
tribes. Thus, the Agency has determined
that Executive Order 13132, entitled
“Federalism” (64 FR 43255, August 10,
1999) and Executive Order 13175,
entitled “Consultation and Coordination
with Indian Tribal Governments” (65 FR
67249, November 9, 2000) do not apply
to this action. In addition, this action
does not impose any enforceable duty or
contain any unfunded mandate as
described under Title II of the Unfunded
Mandates Reform Act (UMRA) (2 U.S.C.
1501 et seq.).

This action does not involve any
technical standards that would require
Agency consideration of voluntary

Authority: 21 U.S.C. 321(q), 346a and 371.

m 2.1n §180.368(a)(2):
m a. Remove the entries for
‘“Asparagus’’; “Beet, garden, leaves”;
“Brassica, head and stem, subgroup
5A”; and “Brassica, leafy greens,
subgroup 5B” from the table.
m b. Add alphabetically the entry for
“Brassica, leafy greens, subgroup 4—
16B” to the table.
m c. Remove the entry for “Cotton,
undelinted seed” from the table.
m d. Add alphabetically the entries for
“Cottonseed subgroup 20C” and
“Kohlrabi” to the table.
m e. Remove the entry for “Leaf petioles,
subgroup 4B” from the table.
m f. Add alphabetically the entries for
“Leaf petiole vegetable subgroup 22B”’;
“Stalk and stem vegetable subgroup
22A, except kohlrabi’’; ““Stevia, dried
leaves”; and ““Swiss chard” to the table.
m g. Remove the entry for “Turnip
greens” from the table.
m h. Add alphabetically the entries for
“Vegetable, Brassica, head and stem,
group 5—-16" and ‘“Vegetable, leaves of
root and tuber, group 2, except sugar
beet” to the table.

The additions read as follows:

§180.368 Metolachlor; tolerances for
residues.

(a]* * %

[FR Doc. 2019-04251 Filed 3-8-19; 8:45 am]
BILLING CODE 6560-50—-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 1
[MD Docket No. 19-40; FCC 19-13]

Closure of FCC Lockbox 979094 Used
To File Fees for Complaint
Proceedings Handled by the
Enforcement Bureau

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: In this document, the Federal
Communications Commission (FCC or
Commission) adopts an Order that
closes Lockbox 979094 and modifies the
relevant rule provisions of filing and
making fee payments in lieu of closing
the lockbox.

DATES: Effective April 10, 2019.

FOR FURTHER INFORMATION CONTACT:
Warren Firschein, Office of Managing
Director at (202) 418-2653 or Roland
Helvajian, Office of Managing Director
at (202) 418—-0444.
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SUPPLEMENTARY INFORMATION: This is a
summary of the Commission’s Order,
FCC 19-13, MD Docket No. 19-49,
adopted on February 20, 2019 and
released on February 25, 2019. The full
text of this document is available for
public inspection and copying during
normal business hours in the FCC
Reference Center (Room CY—-A257), 445
12th Street SW, Washington, DC 20554,
or by downloading the text from the
Commission’s website at https://
www.fcc.gov/document/closure-
enforcement-bureau-lockbox-979094.

I. Administrative Matters

A. Final Regulatory Flexibility Analysis

1. Section 603 of the Regulatory
Flexibility Act, as amended, requires a
regulatory flexibility analysis in notice
and comment rulemaking proceedings.
See 5 U.S.C. 603(a). As we are adopting
these rules without notice and
comment, no regulatory flexibility
analysis is required.

B. Final Paperwork Reduction Act of
1995 Analysis

2. This document does not contain
new or modified information collection
requirements subject to the Paperwork
Reduction Act of 1995 (PRA), Public
Law 104—13. In addition, therefore, it
does not contain any new or modified
information collection burden for small
business concerns with fewer than 25
employees, pursuant to the Small
Business Paperwork Relief Act of 2002,
Public Law 107-198, see 44 U.S.C.
3506(c)(4).

C. Congressional Review Act

3. The Commission will not send a
copy of the Order pursuant to the
Congressional Review Act, see 5 U.S.C.
801(a)(1)(A), because the adopted rules
are rules of agency organization,
procedure, or practice that do not
“substantially affect the rights or
obligations of non-agency parties. See 5
U.S.C. 804(3)(C).

II. Introduction

4. In the Order, we reduce
expenditures by the Commission and
modernize procedures by amending
§1.1106 of our rules, 47 CFR 1.1106,
which sets forth the application fee for
certain complaints delegated to the
FCC’s Enforcement Bureau (EB) and
currently handled by its Market
Disputes Resolution Division. The rule
amendment reflects the closure of the
mailing drop box (P.O. Box) * used for

1A P.O. Box used for the collection of fees is
referred to as a “lockbox’ in our rules and other
Commission documents. The FCC collects
application processing fees using a series of P.O.

such manual payment of filing fees for
two types of EB complaints, section 208
formal complaints and section 224 pole
attachment complaints. We discontinue
the option of manual fee payments and
instead require the use of an electronic
payment for each complaint type.
Consistent with this change, we also
make conforming revisions to § 1.734 of
the Commission’s rules to account for
the electronic fee payment requirements
of formal complaint proceedings, as
described more fully below.

5. Section 1.1106 of the Commission’s
rules, 47 CFR 1.1106, provides a
schedule of application fees for
complaint proceedings handled by the
EB. The rule had also directed filers that
do not utilize the Commission’s on-line
filing and fee payment systems to send
manual payments to P.O. Box 979094 at
U.S. Bank in St. Louis, Missouri. In
recent years, there have been a
decreasing number of lockbox filers, and
it now is rare that the Commission
receives a lockbox payment.

6. The Commission has begun to
reduce its reliance on P.O. Boxes for the
collection of fees, instead encouraging
the use of electronic payment systems
for all application and regulatory fees
and closing certain lockboxes. We find
that electronic payment of fees for
complaints processed by EB will reduce
the agency’s expenditures (including
eliminating the annual fee for the bank’s
services) and the cost of manually
processing each transaction, with little
or no inconvenience to the
Commission’s regulatees, applicants,
and the public.

7. As part of this effort, we are now
closing P.O. Box 979094 and modifying
the relevant rule provisions that require
payment of fees via the closed P.O. Box.
Our action here to close this lockbox
and require electronic payments for any
EB-related complaints has implications
for existing Commission regulations
other than section 1.1106. Thus, we also
revise § 1.734 of the Commission’s rules
to account for the electronic fee
payment requirements adopted in this
Order. We note that in 2014, the
Commission adopted rules requiring
that, with the exception of confidential
material, complaints should be
submitted electronically via the
agency’s Electronic Comment Filing
System (ECFS) after filers have paid the
appropriate fee, and therefore this
change does not impact the filing of the
complaints themselves. The rule
changes are contained in the Appendix

Boxes located at U.S. Bank in St. Louis, Missouri.

See 47 CFR 1.1101-1.1109 (setting forth the fee
schedule for each type of application remittable to
the Commission along with the correct lockbox).

of the Order. We make these changes
without notice and comment because
they are rules of agency organization,
procedure, or practice exempt from the
general notice-and-comment
requirements of the Administrative
Procedure Act, see 5 U.S.C. 553(b)(A).

8. Implementation. As a temporary
transition measure, for 90 days after
publication of this document in the
Federal Register, U.S. Bank will
continue to process payments to P.O.
Box 979094. After that date, payments
for any EB-related complaint proceeding
must be made in accordance with the
procedures set forth on the
Commission’s website, https://
www.fcc.gov/licensing-databases/fees
(Enforcement Bureau Fee Filing Guide).
For now, such payments will be made
through the Fee Filer Online System
(Fee Filer), accessible at https://
www.fcc.gov/licensing-databases/fees/
fee-filer. As we assess and implement
U.S. Treasury initiatives toward an all-
electronic payment system, we may
transition to other secure payment
systems with appropriate public notice
and guidance.

III. Ordering Clauses

9. Accordingly, it is ordered, that
pursuant to sections 4(i), 4(j), 158, 208,
and 224 of the Communications Act of
1934, as amended, 47 U.S.C. 154(i),
154(j), 158, 208, and 224, the Order is
hereby adopted and the rules set forth
in the Appendix of the Order are hereby
amended effective April 10, 2019.

List of Subjects in 47 CFR Part 1

Administrative practice and
procedure, Communications common
carriers.

Federal Communications Commission.
Cecilia Sigmund,
Federal Register Liaison Officer.

Final Rules

For the reasons discussed in the
preamble, the Federal Communications
Commission amends 47 CFR part 1 as
follows:

PART 1—PRACTICE AND
PROCEDURE

m 1. The authority citation for part 1 is
revised to read as follows:

Authority: 47 U.S.C. 151, 154(i), 154(j),
155, 157, 225, 227, 303(r), 309, 1403, 1404,
1451, and 1452.

m 2. Amend § 1.734 by revising
paragraph (b) to read as follows:

§1.734 Fee remittance; electronic filing;
copies; service; separate filings against
multiple defendants.

* * * * *


https://www.fcc.gov/document/closure-enforcement-bureau-lockbox-979094
https://www.fcc.gov/document/closure-enforcement-bureau-lockbox-979094
https://www.fcc.gov/document/closure-enforcement-bureau-lockbox-979094
https://www.fcc.gov/licensing-databases/fees/fee-filer
https://www.fcc.gov/licensing-databases/fees/fee-filer
https://www.fcc.gov/licensing-databases/fees/fee-filer
https://www.fcc.gov/licensing-databases/fees
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Federal Register/Vol. 84, No. 47/Monday, March 11, 2019/Rules and Regulations

8619

(b) The complainant shall remit
separately the correct fee electronically,
in accordance with part 1, subpart G
(see §1.1106 of this chapter) and shall
file an original copy of the complaint
using the Commission’s Electronic
Comment Filing System. If a complaint
is addressed against multiple
defendants, the complainant shall pay a
separate fee for each additional
defendant.

* * * * *

m 3. Revise § 1.1106 to read as follows:

§1.1106 Schedule of charges for
applications for enforcement services.

Remit payment for these services
electronically using the Commission’s
electronic payment system in
accordance with the procedures set
forth on the Commission’s website,
www.fcc.gov/licensing-databases/fees.
[FR Doc. 2019-04257 Filed 3—8-19; 8:45 am]
BILLING CODE 6712-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 54
[WC Docket No. 10-90; FCC 19-8]

Connect America Fund

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: In this document, the Federal
Communications Commission
(Commission) takes a small but
important step towards closing the
digital divide and making broadband
available for all Americans, by phasing
down legacy support for voice services
to make greater funding available for
voice and broadband services.
Specifically, the Commission adopts a
transition framework to phase down
Connect America Fund (CAF) Phase I
frozen support in areas where support is
now awarded pursuant to the CAF
Phase II auction.

DATES: Effective April 10, 2019, except
for the addition of § 54.313(m), which
contains information collection
requirements that have not been
approved by OMB. The FCC will
publish a document in the Federal
Register announcing the effective date
of the § 54.313 amendment awaiting
OMB approval.

FOR FURTHER INFORMATION CONTACT:
Alexander Minard, Wireline
Competition Bureau, (202) 418—7400 or
TTY: (202) 418-0484.

SUPPLEMENTARY INFORMATION: This is a
summary of the Commission’s Report

and Order in WC Docket No. 10-90;
FCC 19-8, adopted on February 14,
2019 and released on February 15, 2019.
The full text of this document is
available for public inspection during
regular business hours in the FCC
Reference Center, Room CY-A257, 445
12th Street SW, Washington, DC 20554
or at the following internet address:
https://docs.fcc.gov/public/
attachments/FCC-19-8A1.pdf.

I. Introduction

1. In this Report and Order, the
Commission takes a small but important
step towards closing the digital divide
and making broadband available for all
Americans, by phasing down legacy
support for voice services to make
greater funding available for voice and
broadband services. Specifically, the
Commission adopts a transition
framework to phase down Connect
America Fund (CAF) Phase I frozen
support in areas where support is now
awarded pursuant to the CAF Phase II
auction. Winning bidders were awarded
$1.488 billion in support over 10 years
to deploy broadband in 45 states to
713,176 locations. Approximately 73%
of the locations available in the CAF
Phase II auction were covered by
winning bids, significantly narrowing
the areas where price cap carriers will
maintain voice-only obligations under
the legacy regime. The transition plan
the Commission adopts in this
document provides certainty and
stability in those areas by establishing a
reasonable support glide path as the
Commission transitions from one
support mechanism to another.

II. Discussion

2. As the Commission has noted, “the
CAF is not created on a blank slate, but
rather against the backdrop of a
decades-old regulatory system.” Thus, a
smooth transition must account for the
several support mechanisms currently
in effect as well as the auction outcomes
in different areas. To comprehensively
resolve these phase-down issues prior to
authorizing CAF Phase II auction
support, the Commission addresses the
transition of both price cap carriers’ and
competitive eligible
telecommunications carriers (ETCs)
offering service to fixed locations (fixed
competitive ETCs’) legacy support
together.

3. Pursuant to the April 2014 Connect
America Further Notice, 79 FR 39196,
July 9, 2014, the Commission adopts a
methodology for disaggregating support
by employing the Connect America Cost
Model (CAM) to account for the relative
costs of providing service among areas
in states where price cap carriers

declined model-based CAF Phase II
support. These price cap carriers
currently receive an amount of frozen
support for each carrier’s designated
service area within a particular state.
Within that state, the Commission uses
the CAM to allocate a portion of each
carrier’s existing frozen support to each
auction-eligible census block based on
the relative costs of providing service
across all auction-eligible census blocks
within the same state. Consistent with
the cap for reserve prices exceeding the
extremely high-cost threshold in the
CAF Phase II auction, the Commission
limits the allocated monthly support for
any census block to $146.10 per
location.

4. The Commission concludes that the
interim methodology it adopts is a
reasonable approach for allocating
support among a price cap carrier’s
census blocks because it targets support
based on the relative costs of providing
service based on the CAM. Phase I
frozen support was based largely on
inherently inefficient legacy support
mechanisms that did not reflect the
costs of serving high-cost and extremely
high-cost areas; the Commission’s
interim methodology now ties
disaggregated support amounts to the
costs of serving each affected census
block for the transitional period. The
Commission also concludes that the
methodology it adopts is preferable to
the proposal in the April 2014 Connect
America Further Notice because it better
calibrates the available support with the
cost to serve the defined areas. The
Commission’s 2014 proposal would
have distributed the legacy support that
carriers received in each state based on
the average cost to serve all high-cost
and extremely high-cost areas in that
state. As a result, it would have
allocated the same amount of support
regardless of the relative mix of high-
cost and extremely high-cost areas that
carriers are required to serve after the
auction until a replacement ETC is in
place.

5. The Commission adopts the
schedule in the following for the
transition of price cap carriers’ and
fixed competitive ETCs’ legacy support.
This transition schedule will fund new
service obligations undertaken by Phase
II auction winners, protect customers of
current support recipients from a
potential loss of service, and minimize
the disruption to recipients of frozen
legacy support from a loss of funding. It
balances the need for responsible
stewardship of finite universal service
funds against the need to distribute
funding for voice and broadband
services consistent with the results of
the Commission’s CAF Phase II auction


https://docs.fcc.gov/public/attachments/FCC-19-8A1.pdf
https://docs.fcc.gov/public/attachments/FCC-19-8A1.pdf
http://www.fcc.gov/licensing-databases/fees
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while providing a reasonable
termination of legacy support for voice
services. The schedule the Commission
adopts maintains the Commission’s
prior decision that a price cap carrier
declining model-based Phase II support
will continue to receive support in an
amount equal to its Phase I frozen
support amount only until the winner of
any competitive bidding process
receives support under Phase II.
Accordingly, in the Commission’s
implementation of Phase II auction
support, the Commission now
establishes a path toward eliminating
legacy support, except to maintain
service on an interim basis in auction-
eligible, high-cost areas where there was
no winning bidder in the CAF Phase II
auction, pending further Commission
action.

6. For auction-eligible census blocks
where price cap carriers receive CAF
Phase I frozen support, starting the first
day of the month following the
authorization of Phase II auction
support in a price cap carrier’s
designated service area within a state,
the price cap carrier’s legacy support
will be (1) converted to Phase II support
(for a winning price cap carrier bidder);
(2) maintained for an interim period (for
the price cap carrier in areas without a
winning bidder); or (3) eliminated (for
price cap carriers in areas won by
another carrier).

7. Although the CAF Phase II auction
saw significant interest, some eligible
areas did not receive a qualifying
winning bid. By including these areas in
the auction, the Commission has already
determined that these areas require
continued high-cost support. Thus, in
those auction-eligible areas where there
was no winning bidder in the Phase II
auction, the price cap carrier will
continue to receive disaggregated legacy
support until further Commission
action. That is, interim support will be
determined for each census block
consistent with the legacy support

disaggregation methodology the
Commission adopts. Maintaining such
support is necessary on an interim basis
to preserve service to consumers in
these areas, pending further
Commission action. At the same time,
using the Commission’s disaggregation
methodology will ensure interim
support is distributed more efficiently.

8. For areas where the winning bidder
is the price cap carrier receiving legacy
support, Phase II support will
commence on the first day of the month
after the support is authorized by the
Wireline Competition Bureau in that
area. To ensure a smooth transition to
Phase II support, a winning bidder will
receive support payments at the current,
disaggregated legacy support level until
that time. Continuing disaggregated
legacy support until Phase II support
has been authorized for each census
block will minimize disruptions and
ensure continuity of services for
consumers. And, as with areas without
any winning bidder, using disaggregated
legacy support amounts until Phase II
support is authorized will better target
legacy support during the interim
period than the inherently inefficient
legacy support mechanisms used on
which Phase I frozen support are based.

9. In areas won at auction by a carrier
other than the price cap carrier,
beginning on the first day of the month
immediately following authorization to
receive Phase II support, the winning
bidder ETC will begin receiving support
and bear an obligation to serve those
areas. Accordingly, the price cap carrier
will not receive legacy support for those
census blocks beginning on the first day
of the month after Phase II support is
authorized for those census blocks. At
that point, continued legacy support
would become duplicative.

10. Auction-Ineligible Blocks. In all
census blocks determined to be
ineligible for the CAF Phase II auction,
price cap carriers that declined
statewide model-based support will no

longer receive legacy support starting
the first day of the month following the
first authorization of any Phase II
auction support nationwide. By
excluding certain areas from the
auction, the Commission has already
determined not to offer ongoing high-
cost support for those areas. Thus, this
approach implements the Commission’s
earlier decision not to distribute Phase
I frozen support after Phase II auction
support has begun.

11. Fixed competitive ETCs’ legacy
support will be subject to a two-year
phase down, beginning on the first day
of the month immediately following the
first authorization of any Phase II
auction support. Fixed competitive
ETCs will receive phase-down support
equal to two-thirds of their total legacy
support for the first 12 months. For the
following 12 months, fixed competitive
ETCs will receive one-third of their total
legacy support. All legacy support will
end thereafter.

12. Unlike the phase down for price
cap carriers’ legacy support in auction-
eligible areas, the timing of the phase
down for fixed competitive ETCs’ legacy
support will not differ by census block.
For fixed competitive ETCs, the
Commission concludes that a
straightforward phase-down of support
is more appropriate; fixed competitive
ETCs receive a comparatively small
amount of legacy support, and few
expressed interest in continuing to
provide service by participating in the
CAF Phase II auction. The two-year
phase-down schedule resumes the
phase-down schedule adopted in the
USF/ICC Transformation Order, 76 FR
73830, November 29, 2011, for
competitive ETCs. The two-year phase-
down schedule thus eliminates support
that is no longer necessary while
providing an appropriate adjustment
period for affected carriers.

13. In sum, Tables 1 and 2 in the
following illustrate the transition
schedule the Commission adopts.

TABLE 1—TRANSITION OF PRICE CAP CARRIERS’ LEGACY SUPPORT

Before the first day of the month following authorization of any Phase I

support nationwide

Transition schedule

Price cap carrier receives legacy support in an eligible census block

won by that carrier in the Phase Il auction.

Price cap carrier receives legacy support in an eligible census block
with no winning bidder in the Phase Il auction.
Price cap carrier receives legacy support in a census block won by an-

other carrier in the Phase Il auction.

Price cap carrier receives legacy support in an auction-ineligible cen-

sus block.

nated.

Beginning the first day of the month following authorization of Phase I
support in an auction-eligible census block, legacy support is con-
verted to Phase Il support.

Legacy support is maintained until further Commission action.

Beginning the first day of the month following authorization of Phase Il
support in an auction-eligible census block, legacy support is elimi-

Beginning the first day of the month following authorization of any
Phase Il support nationwide, legacy support is eliminated.
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TABLE 2—TRANSITION OF FIXED COMPETITIVE ETCS’ LEGACY SUPPORT

Before the first day of the month
following the first authorization of
any Phase Il support nationwide

Beginning the first day of the
month following the first
authorization of any Phase Il
support nationwide

Beginning 12 months after the
first day of the month following
the first authorization of any
Phase Il support nationwide

Beginning 24 months after the
first day of the month following
the first authorization of any
Phase Il support nationwide

Fixed competitive ETC receives

legacy support.

Legacy support is reduced to two-
thirds of support.

third of support.

Legacy support is reduced to one-

Legacy support is eliminated.

14. In establishing this schedule, the
Commission declines to adopt, within
the context of the high-cost universal
service program, a different definition of
“unsubsidized competitor,” i.e., by
including areas with mobile or non-
terrestrial voice service. The existence
of other voice service options within a
particular census block does not
guarantee that consumers there will
continue to have access to voice service
in the absence of an ETC being required
to serve those consumers. The
Commission therefore remains
unpersuaded that it needs not continue
providing support to ETCs simply based
on the fact that there are multiple non-
ETCs serving that census block.

15. The Commission also declines to
adopt USTelecom’s most recent
proposal to (1) distribute $105 million
in “new voice support” across all high-
cost and extremely high-cost census
blocks for which, after the CAF Phase II
auction, price cap carriers will continue
to have an ETC obligation to provide
voice service; (2) distribute an
additional $35 million in transitional
support to carriers receiving less “new
voice support” in a state than the
carrier’s “residual frozen support”
amount for that state; and (3) phase
down the additional transitional
support over a two-year period. The
Commission finds this proposal
inconsistent with the overarching
objective of transitioning away from the
current Phase I frozen support funding
mechanism. Instead, USTelecom seeks
to expand the areas for which price cap
carriers receive support—through a new
funding mechanism, ‘“new voice
support”—to include areas where they
do not currently receive legacy support.
The Commission declines to do so.
Through the interim framework the
Commission adopts, it establishes a
reasonable process for transitioning
Phase I frozen support and fixed
competitive ETCs’ legacy support after
the authorization of Phase II auction
support. Price cap carriers currently
receive Phase I frozen support for use
within particular service areas, and the
Commission now allocates that support
across the census blocks for which the
support is provided, i.e., within the

same service areas, to be phased down,
converted, or maintained.

16. Even if the Commission were to
adopt a transition mechanism more like
USTelecom’s proposal, modified to only
include areas for which carriers receive
legacy support, the proposed annual
budget of $105 million for “new voice
support” and first-year budget of $35
million in additional transitional
support would far exceed a reasonable
amount of legacy support for carriers to
continue serving only those areas not
won at auction. USTelecom explains
that $105 million “equals the $95
million of frozen support currently
distributed to price cap carriers and $10
million of additional support to account
for ACS’s participation in the program.”
Under USTelecom’s proposal, as with
the transition mechanism the
Commission adopts, carriers would not
receive legacy support in either areas
ineligible for the auction or areas won
at auction. But USTelecom’s proposal
would require distributing a fixed
amount of $105 million—more than the
total frozen support price cap carriers
currently receive—across the remaining
areas and up to $35 million in
additional support for some of those
same areas. In contrast, the
Commission’s method efficiently targets
support by using the CAM to allocate
the support a price cap carrier currently
receives to serve its entire service area
according to the relative costs of serving
each census block and then removing
only the support associated with census
blocks for which the price cap no longer
has a federal high-cost voice obligation.
The approach the Commission adopts
today therefore more rationally ties the
current legacy support a price cap
carrier receives in a designated service
area within a state to the phase-down
support it will continue to receive until
further Commission action. The
Commission does not believe increasing
support to maintain existing voice
service in these areas—even on an
interim basis—is a good use of the
Commission’s limited funds.

17. The Commission recognizes,
nonetheless, that drawing on the results
of legacy support mechanisms may
produce results undesirable to certain
carriers. Under those legacy

mechanisms, some price cap carriers
did not receive legacy support in certain
states containing high-cost and
extremely high-cost areas. The
Commission has likewise explained that
the identical support rule for
competitive ETCs “‘fail[ed] to efficiently
target support where it is needed.”
Accordingly, the Commission
emphasizes that the phase-down
support maintained under its transition
mechanism is not intended to provide a
long-term solution. Instead, until the
Commission is able to implement a new
program, it maintains a targeted portion
of carriers’ existing legacy support to
preserve affordable consumer access to
telecommunications in high-cost areas.
In adopting this interim framework, the
Commission thus balances its statutory
duties to ensure affordable access to
quality services, promote in “rural,
insular, and high cost areas . . . access
to telecommunications and information
services . . . that are reasonably
comparable to those services provided
in urban areas and that are available at
rates that are reasonably comparable to
rates charged for similar services in
urban areas,” and establish “specific,
predictable and sufficient . . .
mechanisms to preserve and advance
universal service.”

18. The Commission also provides
price cap carriers and fixed competitive
ETCs the option to decline phase-down
support on a state-by-state basis. It is
possible that, despite their mandatory
voice obligations, some carriers may
conclude that they do not wish to
continue receiving legacy support in
every state. The Commission therefore
directs the Wireline Competition Bureau
to calculate and publish, for each price
cap carrier’s designated service area
within each affected state, the amount of
support available in every census block
after the authorization of Phase II
auction support within the same service
area. Within 30 days after the release of
public notice of such support amounts,
price cap carriers and fixed competitive
ETCs electing not to receive phase-down
support in any states must provide
notice of such election in the manner
specified by the Wireline Competition
Bureau.
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19. Regardless of the carrier’s election,
however, the federal ETC high-cost
obligation to provide voice service is
mandatory and independent of whether
a carrier accepts phase-down support.
To the extent a price cap carrier or fixed
competitive ETC no longer wishes to
maintain its ETC designation in the
relevant areas, it may petition the
relevant state to relinquish its ETC
designation for those areas where
another ETC is providing service, and it
may choose to go through the section
214 discontinuance process. For those
price cap carriers and fixed competitive
ETCs that receive phase-down support,
the Commission will require that they
certify annually that they have and will
use the support they continue to receive
in the relevant high-cost and extremely
high-cost areas to provide voice
telephony service throughout the
relevant census blocks at rates that are
reasonably comparable to comparable
offerings in urban areas.

20. To the extent that any carrier
believes it needs additional support to
provide voice service at reasonably
comparable rates throughout the
remaining census blocks within its
service area, it may request a waiver
pursuant to Section 1.3 of the
Commission’s rules. In evaluating
requests for a waiver, the Commission
will consider any relevant facts
presented by the carrier that
demonstrate it is necessary and in the
public interest for the price cap carrier
to receive that additional funding to
maintain reasonably priced voice
service. Examples of such facts would
include not only all revenues derived
from network facilities that are
supported by universal service but also
revenues derived from unregulated and
unsupported services. The Commission
does not, however, expect to grant these
requests routinely, and caution
petitioners that it generally intends to
subject such requests to a rigorous,
thorough and searching review
comparable to a total company earnings
review.

II1. Procedural Matters

A. Paperwork Reduction Analysis

21. The Report and Order adopted
herein contains new or modified
information collection requirements
subject to the Paperwork Reduction Act
0f 1995 (PRA), Public Law 104-13. It
will be submitted to the Office of
Management and Budget (OMB) for
review under section 3507(d) of the
PRA. OMB, the general public, and
other Federal agencies will be invited to
comment on the new or modified
information collection requirements

contained in this proceeding. In
addition, the Commission notes that
pursuant to the Small Business
Paperwork Relief Act of 2002, Public
Law 107-198, see 44 U.S.C. 3506(c)(4),
it previously sought specific comment
on how the Commission might further
reduce the information collection
burden for small business concerns with
fewer than 25 employees. In this present
document, the Commission has assessed
the effects of the new and modified
rules that might impose information
collection burdens on small business
concerns, and find that they either will
not have a significant economic impact
on a substantial number of small entities
or will have a minimal economic impact
on a substantial number of small
entities.

B. Congressional Review Act

22. The Commission will send a copy
of this Report and Order to Congress
and the Government Accountability
Office pursuant to the Congressional
Review Act, see 5 U.S.C. 801(a)(1)(A).

23. As required by the Regulatory
Flexibility Act of 1980 (RFA), as
amended, an Initial Regulatory
Flexibility Analysis (IRFAs) was
incorporated in the Further Notice of
Proposed Rulemaking adopted in April
2014 (April 2014 Connect America
Further Notice). The Commission sought
written public comment on the
proposals in April 2014 Connect
America Further Notice, including
comment on the IRFA. The Commission
did not receive any relevant comments
in response to this IRFA. This Final
Regulatory Flexibility Analysis (FRFA)
conforms to the RFA.

24. The Report and Order addresses
outstanding issues regarding the
transition of legacy universal service
support—i.e., price cap carriers’
Connect America Fund (CAF) Phase I
frozen support and the frozen identical
support of competitive eligible
telecommunications carriers (ETCs)
offering service to fixed locations (fixed
competitive ETCs)—after the
authorization of support pursuant to the
CAF Phase II auction. The transition
plan provides certainty and stability in
areas covered by winning bids in the
CAF Phase II auction by establishing a
reasonable support glide path as the
Commission transitions from one
support mechanism to another.

25. Specifically, in the Report and
Order, the Commission adopts a
methodology to disaggregate price cap
carriers’ existing CAF Phase I frozen
support among areas based on the
relative costs of serving different census
blocks, and the Commission adopts a
schedule for transitioning this legacy

support upon the authorization of CAF
Phase II auction support. The
Commission also adopts a schedule for
transitioning fixed competitive ETCs’
legacy support over a two-year period.
The Commission provides an option for
price cap carriers and fixed competitive
ETCs to decline phase-down support on
a state-by-state basis, and the
Commission adopts a modified annual
certification requirement for carriers
that elect phase-down support.

26. The RFA directs agencies to
provide a description of, and where
feasible, an estimate of the number of
small entities that may be affected by
the proposed rules, if adopted. The RFA
generally defines the term ““small
entity’”” as having the same meaning as
the terms ““small business,” ““small
organization,” and ‘““small governmental
jurisdiction.” In addition, the term
“small business” has the same meaning
as the term “‘small-business concern”
under the Small Business Act. A small-
business concern” is one which: (1) Is
independently owned and operated; (2)
is not dominant in its field of operation;
and (3) satisfies any additional criteria
established by the Small Business
Administration (SBA).

27. Small Businesses, Small
Organizations, Small Governmental
Jurisdictions. The Commission’s actions,
over time, may affect small entities that
are not easily categorized at present.
The Commission therefore describes
here, at the outset, three broad groups of
small entities that could be directly
affected herein. First, while there are
industry specific size standards for
small businesses that are used in the
regulatory flexibility analysis, according
to data from the SBA’s Office of
Advocacy, in general a small business is
an independent business having fewer
than 500 employees. These types of
small businesses represent 99.9 percent
of all businesses in the United States
which translates to 28.8 million
businesses.

28. Next, the type of small entity
described as a “small organization” is
generally “any not-for-profit enterprise
which is independently owned and
operated and is not dominant in its
field.” Nationwide, as of Aug 2016,
there were approximately 356,494 small
organizations based on registration and
tax data filed by nonprofits with the
Internal Revenue Service (IRS).

29. Finally, the small entity described
as a “small governmental jurisdiction”
is defined generally as “governments of
cities, counties, towns, townships,
villages, school districts, or special
districts, with a population of less than
fifty thousand.” U.S. Census Bureau
data from the 2012 Census of
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Governments indicates that there were
90,056 local governmental jurisdictions
consisting of general purpose
governments and special purpose
governments in the United States. Of
this number there were 37,132 General
purpose governments (county,
municipal and town or township) with
populations of less than 50,000 and
12,184 Special purpose governments
(independent school districts and
special districts) with populations of
less than 50,000. The 2012 U.S. Census
Bureau data for most types of
governments in the local government
category shows that the majority of
these governments have populations of
less than 50,000. Based on this data the
Commission estimates that at least
49,316 local government jurisdictions
fall in the category of “small
governmental jurisdictions.”

30. In the Report and Order, the
Commission requires that price cap
carriers and fixed competitive ETCs that
receive phase-down support certify
annually that they have and will use the
support they continue to receive in the
relevant high-cost and extremely high-
cost areas to provide voice telephony
service throughout the relevant census
blocks at rates that are reasonably
comparable to comparable offerings in
urban areas. Price cap carriers and fixed
competitive ETCs may elect, however,
not to receive phase-down support.

31. The RFA requires an agency to
describe any significant alternatives that
it has considered in reaching its
proposed approach, which may include
(among others) the following four
alternatives: (1) The establishment of
differing compliance or reporting
requirements or timetables that take into
account the resources available to small
entities; (2) the clarification,
consolidation, or simplification of
compliance or reporting requirements
under the rule for small entities; (3) the
use of performance, rather than design,
standards; and (4) an exemption from
coverage of the rule, or any part thereof,
for small entities. The Commission has
considered all these factors subsequent
to receiving substantive comments from
the public and potentially affected
entities. The Commission has also
considered the economic impact on
small entities, as identified in comments
filed in response to the April 2014
Connect America Further Notice and
IRFA, in reaching its final conclusions
and taking action in this proceeding.

32. In the Report and Order, the
Commission adopts a transition
schedule providing a gradual two-year
phase-down for fixed competitive ETCs’
legacy support. Among those carriers, of
which many are small entities, few

expressed interest in continuing to
provide service in areas where they
receive legacy support by participating
in the CAF Phase II auction. The two-
year phase-down schedule resumes the
schedule adopted in the USF/ICC
Transformation Order for competitive
ETCs, and thus eliminates support that
is no longer necessary while providing
an appropriate adjustment period for
affected carriers.

33. As an alternative to this
straightforward transition schedule, the
Commission has considered
implementing a schedule more similar
to price cap carriers’ transition—i.e.,
fixed competitive ETCs could continue
receiving legacy support in certain
auction-eligible areas and quickly stop
receiving legacy support associated with
auction-ineligible areas. However, this
would add complexity to the process
with no benefit to fixed competitive
ETCs.

34. The Commission also provides an
option for price cap carriers and fixed
competitive ETCs to elect not to receive
phase-down support and be subject to
the associated obligations. In doing so,
the Commission minimizes any impact
economic impact to small entities and
other carriers. Carriers opting to
continue receiving legacy support
subject to the phase-down schedule
must continue to file a modified annual
certification regarding their use of
support, but those carriers are not
subject to any additional requirements.

IV. Ordering Clauses

35. Accordingly, it is ordered,
pursuant to the authority contained in
sections 4(i), 214, and 254 of the
Communications Act of 1934, as
amended, 47 U.S.C. 154(i), 214, and
254, that this Report and Order is
adopted, effective thirty (30) days after
publication of the text or summary
thereof in the Federal Register, except
that modifications to Paperwork
Reduction Act burdens shall become
effective immediately upon
announcement in the Federal Register
of OMB approval.

36. It is further ordered that Part 54
of the Commission’s rules, 47 CFR part
54 is amended as set forth in the
following, and such rule amendments
shall be effective thirty (30) days after
publication of the rules amendments in
the Federal Register, except to the
extent they contain information
collections subject to PRA review. The
rules that contain information
collections subject to PRA review shall
become effective immediately upon
announcement in the Federal Register
of OMB approval.

List of Subjects in 47 CFR Part 54

Communications common carriers,
Health facilities, Infants and children,
internet, Libraries, Reporting and
recordkeeping requirements, Schools,
Telecommunications, Telephone.

Federal Communications Commission.
Cecilia Sigmund,
Federal Register Liaison Officer.

Final Rules

For the reasons discussed in the
preamble, the Federal Communications
Commission amends 47 CFR part 54 as
follows:

PART 54—UNIVERSAL SERVICE

m 1. The authority citation for part 54
continues to read as follows:

Authority: 47 U.S.C. 151, 154(i), 155, 201,
205, 214, 219, 220, 254, 303(r), 403, and 1302
unless otherwise noted.

m 2. Section 54.307 is amended by
adding paragraph (e)(8) to read as
follows:

§54.307 Support to a competitive eligible
telecommunications carrier.

(e) * *x %

(8) Eligibility for support after
Connect America Phase II auction.
Starting the first day of the month
following the first authorization of
Connect America Phase II auction
support nationwide, fixed competitive
eligible telecommunications carriers
shall have the option of receiving
support pursuant to paragraph (e)(2)(iii)
of this section as described in the
following paragraphs (e)(8)(i) through
(iv):

(i) For 12 months following the first
authorization of Connect America Phase
II auction support nationwide, each
fixed competitive eligible
telecommunications carrier shall receive
two-thirds (2/) of the carrier’s total
support pursuant to paragraph (e)(2)(iii)
of this section.

(ii) For 12 months starting the month
following the period described in
paragraph (e)(8)(i) of this section, each
fixed competitive eligible
telecommunications carrier shall receive
one-third (V) of the carrier’s total
support pursuant to paragraph (e)(2)(iii)
of this section.

(iii) Following the period described in
paragraph (e)(8)(ii) of this section, no
fixed competitive eligible
telecommunications carrier shall receive
any support pursuant to paragraph
(e)(2)(iii) of this section.

(iv) Notwithstanding the foregoing
schedule, the phase-down of support
below the level described in paragraph
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(e)(2)(iii) of this section shall be subject
to the restrictions in Consolidated
Appropriations Act, 2016, Public Law
114—-113, Div. E, Title VI, section 631,
129 Stat. 2242, 2470 (2015), unless and
until such restrictions are no longer in
effect.

m 3. Section 54.312 is amended by
adding paragraph (d) to read as follows:

§54.312 Connect America Fund for Price
Cap Territories—Phase I.
* * * * *

(d) Eligibility for support after
Connect America Phase II auction. (1) A
price cap carrier that receives monthly
baseline support pursuant to this
section and is a winning bidder in the
Connect America Phase II auction shall
receive support at the same level as
described in paragraph (a) of this
section for such area until the Wireline
Competition Bureau determines
whether to authorize the carrier to
receive Connect America Phase II
auction support for the same area. Upon
the Wireline Competition Bureau’s
release of a public notice approving a
price cap carrier’s application submitted
pursuant to § 54.315(b) and authorizing
the carrier to receive Connect America
Fund Phase II auction support, the
carrier shall no longer receive support at
the level of monthly baseline support
pursuant to this section for such area.
Thereafter, the carrier shall receive
monthly support in the amount of its
Connect America Phase II winning bid.

(2) Starting the first day of the month
following the first authorization of
Connect America Phase II auction
support nationwide, no price cap carrier
that receives monthly baseline support
pursuant to this section shall receive
such monthly baseline support for areas
that are ineligible for Connect America
Phase II auction support.

(3) To the extent Connect America
Phase II auction support is not awarded
at auction for an eligible area, as
determined by the Wireline Competition
Bureau, the price cap carrier shall have
the option of continuing to receive
support at the level described in
paragraph (a) of this section until
further Commission action.

(4) Starting the first day of the month
following the authorization of Connect
America Phase II auction support to a
winning bidder other than the price cap
carrier that receives monthly baseline
support pursuant to this section for such
area, the price cap carrier shall no
longer receive monthly baseline support
pursuant to this section.

(5) Notwithstanding the foregoing
schedule, the phase-down of support
below the level described in paragraph
(a) of this section shall be subject to the

restrictions in Consolidated
Appropriations Act, 2016, Public Law
114-113, Div. E, Title VI, section 631,
129 Stat. 2242, 2470 (2015), unless and
until such restrictions are no longer in
effect.

m 4. Section 54.313 is amended by
adding paragraph (m) to read as follows:

§54.313 Annual reporting requirements
for high-cost recipients.

* * * * *

(m) Any price cap carrier or fixed
competitive eligible
telecommunications carrier that elects
to continue receiving support pursuant
to §54.312(d) or § 54.307(e)(2)(iii) shall
provide certifications, starting July 1,
2020 and for each subsequent year they
receive such support, that all such
support the company received in the
previous year was used to provide voice
service throughout the high-cost and
extremely high-cost census blocks
where they continue to have the federal
high-cost eligible telecommunications
carrier obligation to provide voice
service pursuant to § 54.201(d) at rates
that are reasonably comparable to
comparable offerings in urban areas.
Any price cap carrier or fixed
competitive eligible
telecommunications carrier that solely
receives support pursuant to § 54.312(d)
or § 54.307(e)(2)(iii) in its designated
service area shall not be subject to
reporting requirements in any other
paragraphs in this section for such
support.

[FR Doc. 2019-04261 Filed 3-6—19; 4:15 pm]
BILLING CODE 6712-01-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 300
[Docket No. 180809745-8745-01]
RIN 0648-Bl140

International Affairs; Antarctic Marine
Living Resources Convention Act;
Correction

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Final rule; technical
amendment.

SUMMARY: NMFS is hereby making a
technical amendment to our regulations
without altering the substance of the
regulations. This change will correct a
paragraph mis-numbering.

DATES: This final rule is effective March
11, 2019.

FOR FURTHER INFORMATION CONTACT: Mi
Ae Kim, Office of International Affairs
and Seafood Inspection, NMFS (phone
301-427-8365, or email mi.ae.kim@
noaa.gov).

SUPPLEMENTARY INFORMATION:
Background

NMFS previously published a final
rule to implement revisions and updates
to NMFS’ Antarctic Marine Living
Resources Convention Act (AMRLCA)
regulations under 50 CFR part 300,
subpart G, to streamline the regulations,
reflect current measures adopted by the
Commission for the Conservation of
Antarctic Marine Living Resources
(CCAMLR or Commission), and make
other adjustments. The final rule
published in the Federal Register on
January 19, 2017 (82 FR 6221). NMFS
has identified that 50 CFR 300.105(h)
includes two paragraphs numbered as
(h)(3). This rule solely corrects that mis-
numbering by numbering the second
paragraph as (h)(4) and does not make
any substantive changes to the
regulations.

Classification

This final rule has been determined to
be not significant for the purposes of
Executive Order 12866.

The Assistant Administrator for
Fisheries, NOAA (AA), finds that the
need to immediately implement this
regulatory correction constitutes good
cause to waive the requirements to
provide prior notice and opportunity for
public comment pursuant to the
authority set forth in 5 U.S.C. 553(b)(B)
of the Administrative Procedure Act
(APA), because prior notice and
opportunity for public comment on this
final rule is unnecessary and contrary to
the public interest. Such procedures are
unnecessary and contrary to the public
interest, because the rules implementing
revisions and updates to NMFS’
Antarctic Marine Living Resources
Convention Act (AMRLCA) regulations
have already been subject to notice and
comment and not correcting the
regulatory text would result in
confusion and uncertainty for the
affected entities.

For the aforementioned reasons, the
AA also finds good cause to waive the
30-day delay in the effectiveness of this
action under 5 U.S.C. 553(d)(3).

These measures are thus exempt from
the procedures of the Regulatory
Flexibility Act because prior notice and
comment are not required under the
APA.
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List of Subjects in 50 CFR Part 300

Antarctica, Antarctic marine living
resources, Catch documentation
scheme, Fisheries, Fishing,
Intergovernmental relations, Reporting
and recordkeeping requirements.

Dated: March 5, 2019.
Samuel D. Rauch III,
Deputy Assistant Administrator for

Regulatory Programs, National Marine
Fisheries Service.

Accordingly, 50 CFR part 300 is
corrected by making the following
correcting amendments:

PART 300—INTERNATIONAL
FISHERIES REGULATIONS

Subpart G—Antarctic Marine Living
Resources

m 1. The authority citation for part 300,
subpart G, continues to read as follows:

Authority: 16 U.S.C. 2431 et seq., 31 U.S.C.
9701 et seq.

m 2. Amend § 300.105 by revising
paragraph (h) to read as follows:

§300.105 Preapproval for importation of
frozen Dissostichus species.
* * * * *

(h) NMFS will not issue a preapproval
certificate for any shipment of
Dissostichus species:

(1) Identified as originating from a
high seas area designated by the Food
and Agriculture Organization of the
United Nations as Statistical Area 51 or
Statistical Area 57 in the eastern and
western Indian Ocean outside and north
of the Convention Area;

(2) Determined to have been harvested
or transshipped in contravention of any
CCAMLR Conservation Measure in force
at the time of harvest or transshipment;

(3) Determined to have been harvested
or transshipped by a vessel identified by
CCAMLR as having engaged in illegal,
unreported and unregulated (IUU)
fishing; or

(4) Accompanied by inaccurate,
incomplete, invalid, or improperly
validated CDS documentation or by a
SVDCD.

[FR Doc. 2019—04358 Filed 3—-8—19; 8:45 am]
BILLING CODE 3510-22-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 648
[Docket No: 181031994-9022-02]
RIN 0648-XG872

Fisheries of the Northeastern United
States; Atlantic Herring Fishery; 2019
Management Area 2 Sub-Annual Catch
Limit Harvested

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Temporary rule; closure.

SUMMARY: Effective on March 9, 2019,
NMEFS is closing the directed fishery for
Herring Management Area 2, based on a
projection that a threshold catch amount
for that management area has been
reached. Beginning March 9, 2019,
through December 31, 2019, no person
may, or attempt to fish for, possess,
transfer, receive, land, or sell more than
2,000 1b (907.2 kg) of Atlantic herring
per trip or calendar day in or from
Management Area 2 from a vessel issued
and holding a valid herring permit. For
the duration of this action, federally
permitted dealers may not possess or
receive, or attempt to possess or receive,
more than 2,000 1b (907.2 kg) of herring
from Management Area 2 per trip or
calendar day from vessels issued and
holding a valid herring permit. This
action is necessary to comply with the
regulations implementing the Atlantic
herring Fishery Management Plan and is
intended to prevent overharvest of
herring in Management Area 2.

DATES: Effective 00:01 hr local time,
March 9, 2019, through 24:00 local time,
December 31, 2019.

FOR FURTHER INFORMATION CONTACT:
Daniel Luers, Fishery Management
Specialist, (978) 282-8457.
SUPPLEMENTARY INFORMATION: The
Regional Administrator of NMFS for the
Greater Atlantic Region monitors the
herring fishery catch in each of the
management areas based on vessel and
dealer reports, state data, and other
available information. The regulations at
50 CFR 648.201 require that when the
Regional Administrator projects that
herring catch will reach 92 percent of
the sub-ACL allocated in Management
Area 2 designated in the Atlantic
Herring Fishery Management Plan
(FMP), through notification in the
Federal Register, NMFS must prohibit
for the remainder of the fishing year,
vessels from fishing for, possessing,

transferring, receiving, landing, or
selling, or attempting to fish for,
possess, transfer, receive, land or sell,
more than 2,000 1b (907.2 kg) of herring
per trip or calendar day in or from the
specified management area from a
vessel issued and holding a valid
herring permit.

The Regional Administrator has
projected, based on vessel and dealer
reports, state data, and other available
information, that the herring fleet will
have caught 92 percent of the herring
sub-ACL allocated to Management Area
2 by March 9, 2019. Therefore, effective
00:01 hr local time, March 9, 2019, no
person may, or attempt to, fish for,
possess, transfer, receive, land, or sell
more than 2,000 1b (907.2 kg) of herring
per trip or calendar day, in or from
Management Area 2, through December
31, 2019, from a vessel issued or
holding a valid herring permit. Vessels
that have entered port before 00:01 hr
local time, March 9, 2019, may land and
sell more than 2,000 1b (907.2 kg) of
herring from Area 2 from that trip. A
vessel may transit through Area 2 with
more than 2,000 Ib (907.2 kg) of herring
on board, provided all herring was
caught outside of Area 2 and all fishing
gear is stowed and not available for
immediate use as defined by § 648.2.

Effective 00:01 hr local time, March 9,
2019, through 24:00 hr local time,
December 31, 2019, federally permitted
dealers may not purchase, possess,
receive, sell, barter, trade or transfer, or
attempt to purchase, possess, receive,
sell, barter, trade or transfer more than
2,000 1b (907.2 kg) of herring per trip or
calendar day from Management Area 2
from a vessel issued and holding a valid
herring permit, unless it is from a trip
landed by a vessel that entered port
before 00:01 hr local time, March 9,
2019.

Classification

This action is required by 50 CFR part
648 and is exempt from review under
Executive Order 12866.

NMEFS finds good cause pursuant to 5
U.S.C. 553(b)(3)(B) to waive prior notice
and the opportunity for public comment
because it would be contrary to the
public interest and impracticable.
Further, in accordance with 5 U.S.C
§553(d)(3), NMFS also finds good cause
to waive the 30-day delayed
effectiveness. NMFS is required by
Federal regulation to put in place a
2,000-1b (907.2-kg) herring trip limit for
Management Area 2 through December
31, 2019. The 2019 herring fishing year
opened on January 1, 2019. Data
indicating the herring fleet will have
landed at least 92 percent of the 2019
sub-ACL allocated to Management Area
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2 have only recently become available.
Once available data supports projecting
that 92 percent of the sub-ACL will be
caught, regulations at § 648.201(a)
require NMFS to close the directed
fishery and impose a trip and calendar
day limit to ensure that herring vessels
do not exceed the 2019 sub-ACL
allocated to Management Area 2. High-
volume catch and landings in this
fishery increase total catch relative to
the sub-ACL quickly, especially in this
fishing year where annual catch limits
are unusually low. If implementation of
this closure is delayed to solicit prior
public comment, the sub-ACL for
Management Area 2 for this fishing year
will likely be exceeded, thereby
undermining the conservation
objectives of the FMP. If sub-ACLs are
exceeded, the excess must also be
deducted from a future sub-ACL and
would reduce future fishing
opportunities. In addition, the public
had prior notice and full opportunity to
comment on this process when these
provisions were put in place. The public
expects these actions to occur in a
timely way consistent with the fishery
management plan’s objectives.

Authority: 16 U.S.C. 1801 et seq.
Dated: March 6, 2019.
Karen H. Abrams,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 2019-04352 Filed 3-6—19; 5:00 pm]
BILLING CODE 3510-22-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 679

[Docket No. 170816769—-8162—-02]

RIN 0648—-XG730

Fisheries of the Exclusive Economic
Zone Off Alaska; Pollock in Statistical
Area 610 in the Gulf of Alaska

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and

Atmospheric Administration (NOAA),
Commerce.

ACTION: Temporary rule; closure.

SUMMARY: NMFS is prohibiting directed
fishing for pollock in Statistical Area
610 in the Gulf of Alaska (GOA). This
action is necessary to prevent exceeding
the A season allowance of the 2019 total
allowable catch of pollock for Statistical
Area 610 in the GOA.

DATES: Effective 1200 hrs, Alaska local
time (A.l.t.), March 6, 2019, through
1200 hrs, A.l.t., March 10, 2019.

FOR FURTHER INFORMATION CONTACT: Josh
Keaton, 907-586-7228.

SUPPLEMENTARY INFORMATION: NMFS
manages the groundfish fishery in the
GOA exclusive economic zone
according to the Fishery Management
Plan for Groundfish of the Gulf of
Alaska (FMP) prepared by the North
Pacific Fishery Management Council
under authority of the Magnuson-
Stevens Fishery Conservation and
Management Act. Regulations governing
fishing by U.S. vessels in accordance
with the FMP appear at subpart H of 50
CFR part 600 and 50 CFR part 679.

The A season allowance of the 2019
total allowable catch (TAC) of pollock in
Statistical Area 610 of the GOA is 848
metric tons (mt) as established by the
final 2018 and 2019 harvest
specifications for groundfish in the GOA
(83 FR 8768, March 1, 2018) and
inseason adjustment (84 FR 33, January
4, 2019).

In accordance with §679.20(d)(1)(i),
the Regional Administrator has
determined that the A season allowance
of the 2019 TAC of pollock in Statistical
Area 610 of the GOA is necessary to
account for the incidental catch in other
anticipated fisheries. Therefore, the
Regional Administrator is establishing a
directed fishing allowance of 0 mt and
is setting aside the remaining 848 mt as
bycatch to support other anticipated
groundfish fisheries. In accordance with
§679.20(d)(1)(iii), the Regional
Administrator finds that this directed
fishing allowance has been reached.
Consequently, NMFS is prohibiting

directed fishing for pollock in Statistical
Area 610 of the GOA.

While this closure is effective the
maximum retainable amounts at
§679.20(e) and (f) apply at any time
during a trip.

Classification

This action responds to the best
available information recently obtained
from the fishery. The Assistant
Administrator for Fisheries, NOAA
(AA), finds good cause to waive the
requirement to provide prior notice and
opportunity for public comment
pursuant to the authority set forth at 5
U.S.C. 553(b)(B) as such requirement is
impracticable and contrary to the public
interest. This requirement is
impracticable and contrary to the public
interest as it would prevent NMFS from
responding to the most recent fisheries
data in a timely fashion and would
delay the closure of directed fishing for
pollock in Statistical Area 610 of the
GOA. NMFS was unable to publish a
notice providing time for public
comment because the most recent,
relevant data only became available as
of March 5, 2019.

The AA also finds good cause to
waive the 30-day delay in the effective
date of this action under 5 U.S.C.
553(d)(3). This finding is based upon
the reasons provided above for waiver of
prior notice and opportunity for public
comment.

This action is required by § 679.20
and is exempt from review under
Executive Order 12866.

Authority: 16 U.S.C. 1801 et seq.

Dated: March 6, 2019.
Karen H. Abrams,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 2019-04313 Filed 3-6—19; 4:15 pm]
BILLING CODE 3510-22-P
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DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service

7 CFR Part 1214
[Document No. AMS-SC-18-0104]

Christmas Tree Promotion Research,
and Information Order; Referendum

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Notification of referendum.

SUMMARY: This document directs that a
referendum be conducted among
eligible producers and importers of
Christmas trees to determine whether
they favor continuance of the
Agricultural Marketing Service’s (AMS)
regulations regarding a national
Christmas tree research and promotion
program.

DATES: The referendum will be
conducted by mail ballot from April 22
through May 17, 2019. The U.S.
Department of Agriculture (Department)
will provide the option for ballots to be
returned electronically. Further details
will be provided in the ballot
instructions. Mail ballots must be
postmarked by May 17, 2019. Ballots
returned via express mail or electronic
mail must show proof of delivery by no
later than 11:59 p.m. Eastern Time (ET)
on May 17, 2019 to be counted.
ADDRESSES: Copies of the Christmas tree
program may be obtained from:
Referendum Agent, Promotion and
Economics Division, Specialty Crops
Program, AMS, USDA, 1400
Independence Avenue SW, Room 1406—
S, Stop 0244, Washington, DC 20250—
0244, telephone: (202) 720-9915;
facsimile: (202) 205-2800; or contact
Patricia Petrella at (202) 720-9915 or via
electronic mail: Patricia.Petrella@
ams.usda.gov.

FOR FURTHER INFORMATION CONTACT:
Patricia Petrella, Deputy Director,
Promotion and Economics Division,
Specialty Crops Program, AMS, USDA,
1400 Independence Avenue SW, Room
1406-S, Stop 0244, Washington, DC

20250-0244; telephone: (202) 720-9915,
facsimile: (202) 205—-2800; or electronic
mail: Patricia.Petrella@ams.usda.gov.
SUPPLEMENTARY INFORMATION: Pursuant
to the Commodity Promotion, Research,
and Information Act of 1996 (7 U.S.C.
7411-7425) (1996 Act), it is hereby
directed that a referendum be conducted
to ascertain whether continuance of the
Christmas Tree Promotion, Research,
and Information Order (7 CFR part
1214) (Order) is favored by eligible
domestic producers and importers of
Christmas trees. The Order is authorized
under the 1996 Act.

The representative period for
establishing voter eligibility for the
referendum shall be the period from
September 1, 2018 through March 15,
2019. Persons who domestically
produced or imported more than 500
trees during the representative period
and were subject to assessments during
that period are eligible to vote. Persons
who received an exemption from
assessments pursuant to § 1214.53 for
the entire representative period are
ineligible to vote. The referendum will
be conducted by mail and email ballot
from April 22 through May 17, 2019.
The Department will provide the option
for ballots to be returned electronically.
Further details will be provided in the
ballot instructions.

Section 518 of the 1996 Act (7 U.S.C.
7417) authorizes required referenda.
Under § 1214.81(a) of the Order, the
Department must conduct a referendum
not later than three years after
assessments first begin under the order
to determine whether persons subject to
assessment favor continuance of the
program. The Board conducted this
required referendum in May 2018,
passing by a narrow margin. In addition,
the Order allows for a referendum to be
conducted at any time as determined by
the Secretary (7 CFR 1214.81(b)(5)). As
such, due to the close results of the 2018
referendum, the Department is
announcing the conduct of this
referendum. The Department will
continue the program if it is favored by
a majority of producers and importers of
Christmas trees voting in the
referendum.

In accordance with the Paperwork
Reduction Act of 1995 (44 U.S.C.
chapter 35), the referendum ballot has
been approved by the Office of
Management and Budget (OMB) and
assigned OMB No. 0581-0093. It has

been estimated that approximately 1,200
entities would be eligible to vote in the
referendum. It will take an average of 15
minutes for each voter to read the voting
instructions and complete the
referendum ballot.

Patricia Petrella, Deputy Director, and
Heather M. Pichelman, Director,
Promotion and Economics Division,
Specialty Crops Program, AMS, USDA,
Stop 0244, Room 1406-S, 1400
Independence Avenue SW, Washington,
DC 20250-0244, are designated as the
referendum agents to conduct this
referendum. The referendum procedures
at 7 CFR 1214.100 through 1214.108,
which were issued pursuant to the 1996
Act, shall be used to conduct the
referendum.

The referendum agent will distribute
the ballots to be cast in the referendum
and voting instructions by U.S. mail,
FedEx, or through electronic mail to all
known, eligible domestic producers and
importers prior to the first day of the
voting period. Persons who
domestically produced or imported 500
or more Christmas trees during the
representative period, and were subject
to assessment during that period, are
eligible to vote. Persons who received
an exemption from assessments
pursuant to § 1214.53 during the entire
representative period are ineligible to
vote. Any eligible producer or importer
who does not receive a ballot should
contact the referendum agent as soon as
possible. Ballots delivered to the
Department via regular U.S. mail must
be postmarked by May 17, 2019. Ballots
delivered to the Department via express
mail or electronic mail must show proof
of delivery by no later than 11:59 p.m.
Eastern Time (ET) on May 17, 2019.

List of Subjects in 7 CFR Part 1214

Administrative practice and
procedure, Advertising, Consumer
information, Christmas trees, Marketing
agreements, Reporting and
recordkeeping requirements.

Authority: 7 U.S.C. 7411-7425; 7 U.S.C.
7401.

Dated: March 6, 2019.

Erin Morris,

Associate Administrator.

[FR Doc. 2019—04344 Filed 3—-8—19; 8:45 am]
BILLING CODE 3410-02-P


mailto:Patricia.Petrella@ams.usda.gov
mailto:Patricia.Petrella@ams.usda.gov
mailto:Patricia.Petrella@ams.usda.gov

8628

Federal Register/Vol. 84, No. 47/Monday, March 11, 2019/Proposed Rules

DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service

7 CFR Part 1216
[Document Number AMS-SC-18-0103]

Peanut Promotion, Research and
Information Order; Continuance
Referendum

AGENCY: Agricultural Marketing Service,
Agriculture.

ACTION: Notification of referendum.

SUMMARY: This document directs that a
referendum be conducted among
eligible producers of peanuts to
determine whether they favor
continuance of the Agricultural
Marketing Service (AMS) regulations
regarding a national peanut research
and promotion program.

DATES: The referendum will be
conducted from April 15 through May 3,
2019. The U.S. Department of
Agriculture (Department) will provide
the option for electronic balloting.
Further details will be provided in the
ballot instructions. Mail ballots must be
postmarked by May 3, 2019. Ballots
returned via express mail or electronic
means must show proof of delivery by
no later than 11:59 p.m. Eastern Time
(ET) on May 3, 2019.

ADDRESSES: Copies of the Peanut
Promotion, Research and Information
Order (Order) may be obtained from:
Referendum Agent, Promotion and
Economics Division (PED), Specialty
Crops Program (SCP), AMS, USDA, Stop
0244, Room 1406-S, 1400 Independence
Avenue SW, Washington, DC 20250—
0244; telephone: (202) 720-9915;
facsimile: (202) 205-2800.

FOR FURTHER INFORMATION CONTACT:
Jeanette Palmer, Marketing Specialist,
PED, SCP, AMS, USDA, Stop 0244,
Room 1406-S, 1400 Independence
Avenue SW, Washington, DC 20250-
0244; telephone: (202) 720-9915;
facsimile: (202) 205—2800; or electronic
mail: Jeanette.Palmer@ams.usda.gov.

SUPPLEMENTARY INFORMATION: Pursuant
to the Commodity Promotion, Research
and Information Act of 1996 (7 U.S.C.
7411-7425) (Act), it is hereby directed
that a referendum be conducted to
ascertain whether continuance of the
Order (7 CFR part 1216) is favored by
producers of peanuts covered under the
program. The Order is authorized under
the Act.

The representative period for
establishing voter eligibility for the
referendum shall be the period from
June 1, 2017 through May 31, 2018.
Persons who produced peanuts and

were subject to assessments during the
representative period are eligible to
vote. The referendum shall be
conducted by regular U.S. mail or by
electronic means from April 15 through
May 3, 2019. The Department will
provide the option for electronic
balloting. Further details will be
provided in the ballot instructions.

Section 518 of the 1996 Act (7 U.S.C.
7417) authorizes continuance referenda.
Under section 1216.82 of the Order, the
Department must conduct a referendum
every five years or when 10 percent or
more of the eligible peanut producers
petition the Secretary of Agriculture to
hold a referendum to determine if
persons subject to assessment favor
continuance of the Order. The
Department would continue the Order if
continuance is approved by a simple
majority of the producers voting in the
referendum.

In accordance with the Paperwork
Reduction Act of 1995 (44 U.S.C.
chapter 35), the referendum ballot has
been approved by the Office of
Management and Budget (OMB) and
assigned OMB No. 0581-0093. It has
been estimated that there are
approximately 7,000 producers who
will be eligible to vote in the
referendum. It will take an average of 15
minutes for each voter to read the voting
instructions and complete the
referendum ballot.

Jeanette Palmer and Heather
Pichelman, PED, SCP, AMS, USDA,
Stop 0244, Room 1406-S, 1400
Independence Avenue SW, Washington,
DC 20250-0244, are designated as the
referendum agents to conduct this
referendum. The referendum procedures
7 CFR 1216.100 through 1216.107,
which were issued pursuant to the Act,
shall be used to conduct the
referendum.

The referendum agents will distribute
the ballots to be cast in the referendum
and voting instructions by U.S. mail or
through electronic means to all known
producers prior to the first day of the
voting period. Persons who produced
peanuts and were subject to assessments
during the representative period are
eligible to vote. Any eligible producer
who does not receive a ballot should
contact a referendum agent as soon as
possible. Ballots delivered to the
Department via regular U.S. mail must
be postmarked by May 3, 2019. Ballots
delivered to the Department via express
mail or electronic means must show
proof of delivery by no later than 11:59
p-m. Eastern Time (ET) on May 3, 2019.

List of Subjects in 7 CFR Part 1216

Administrative practice and
procedure, Advertising, Consumer

information, Marketing agreements,
Peanut promotion, Reporting and
recordkeeping requirements.
Authority: 7 U.S.C. 7411-7425 and 7
U.S.C. 7401.
Dated: March 5, 2019.
Erin Morris,
Associate Administrator.
[FR Doc. 2019-04277 Filed 3—8—19; 8:45 am]
BILLING CODE 3410-02-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

15 CFR Part 930
[Docket No. 180215185—-8185-01]
RIN 0648-BH78

Procedural Changes to the Coastal
Zone Management Act Federal
Consistency Process

AGENCY: Office for Coastal Management,
National Ocean Service, National
Oceanic Atmospheric Administration
(NOAA), Department of Commerce.
ACTION: Advance notice of proposed
rulemaking.

SUMMARY: The National Oceanic and
Atmospheric Administration (NOAA) is
issuing this advance notice of proposed
rulemaking (ANPR) to seek the public
and regulated community’s input on
what changes could be made to NOAA’s
Coastal Zone Management Act (CZMA)
federal consistency regulations to make
the federal consistency process more
efficient across all stages of OCS oil and
gas projects from leasing to
development, as well as renewable
energy projects. NOAA is also seeking
comments on whether NOAA could
process appeals in less time and
increase the predictability in the
outcome of an appeal. NOAA further
invites comment on the potential costs
that could be incurred by small entities
during CZMA consistency appeals if
NOAA revises the federal consistency
regulations to provide greater efficiency
and predictability as discussed in this
Notice.

DATES: Comments on this ANPR must be
received by April 25, 2019.

ADDRESSES: You may submit comments
on this advance notice of proposed
rulemaking (ANPR), identified by
NOAA-NOS-2018-0107 by either of the
following methods:

e Electronic Submission: Submit all
electronic public comments via the
Federal e-Rulemaking Portal
www.regulations.gov. To submit
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comments via the e-Rulemaking Portal,
first click the “Submit a Comment”
icon, then enter NOAA-NOS-2018-
0107 in the keyword search. Locate the
document you wish to comment on
from the resulting list and click on the
“Submit a comment” icon on the right
of that line.

e Mail: Submit written comments to
Mr. Kerry Kehoe, Federal Consistency
Specialist, Office for Coastal
Management, NOAA, 1305 East-West
Highway, 10th Floor, N/OCMS, Silver
Spring, MD 20910. Attention: CZMA
Federal Consistency ANPR Comments.

Instructions: Comments must be
submitted by one of the above methods
to ensure that the comments are
received, documented, and considered
by NOAA. Comments sent by any other
method, to any other address or
individual, or received after the end of
the comment period, may not be
considered. All comments received are
a part of the public record and will
generally be posted for public viewing

on www.regulations.gov without change.

All personal identifying information
(e.g., name, address) submitted
voluntarily by the sender will be
publicly accessible. Do not submit
confidential business information, or
otherwise sensitive or protected
information. NOAA will accept
anonymous comments (enter “N/A” in
the required fields if you wish to remain
anonymous).

FOR FURTHER INFORMATION CONTACT: Mr.
David Kaiser, Senior Policy Analyst,
Office for Coastal Management, NOAA,
at 603-862-2719, david.kaiser@
noaa.gov, or Mr. Kerry Kehoe, Federal
Consistency Specialist, Office for
Coastal Management, NOAA, at 240—
533-0782, kerry.kehoe@noaa.gov.

SUPPLEMENTARY INFORMATION:

I. Background

Unless otherwise specified, the term
“NOAA” refers to the Office for Coastal
Management, within NOAA’s National
Ocean Service. The Office for Coastal

Management formed in 2014 through
the merger of the former Office of Ocean
and Coastal Resource Management and
the Coastal Services Center. Unless
otherwise specified, the term
“Secretary” refers to the Secretary of
Commerce.

The Coastal Zone Management Act.
The CZMA (16 U.S.C. 1451-1466) was
enacted on October 27, 1972, to
encourage coastal states, Great Lake
states, and United States territories and
commonwealths (collectively referred to
as ‘“‘coastal states’ or “states’’) to be
proactive in managing the uses and
resources of the coastal zone for their
benefit and the benefit of the Nation.
The CZMA recognizes a national
interest in the uses and resources of the
coastal zone and in the importance of
balancing the competing uses of coastal
resources. See 16 U.S.C. 1451. The
CZMA established the National Coastal
Zone Management Program, a voluntary
program for states. If a state decides to
participate in the program, it must
develop and implement a
comprehensive management program
pursuant to federal requirements. See
CZMA §306(d) (16 U.S.C. 1455(d)); 15
CFR part 923. Of the thirty-five coastal
states that are eligible to participate in
the National Coastal Zone Management
Program, thirty-four have federally-
approved management programs. Alaska
is currently not participating in the
program.

Federal Consistency. The CZMA
federal consistency provision is an
important component of the National
Coastal Zone Management Program and
is a key incentive for states to join the
Program. See CZMA § 307 (16 U.S.C.
1456) and NOAA'’s regulations at 15
CFR part 930. Federal consistency is the
CZMA provision that federal actions
(inside or outside a state’s coastal zone)
that have reasonably foreseeable effects
on any land or water use or natural
resource of the affected state’s coastal
zone must be consistent with the
enforceable policies of the affected

state’s federally approved CZMA
program. See CZMA § 307 (16 U.S.C.
1456) and 15 CFR part 930. See NOAA’s
federal consistency website for
additional information, https://
www.coast.noaa.gov/czm/consistency/
(last visited February 6, 2019).

The CZMA and NOAA’s
implementing regulations describe four
types of federal actions for CZMA
federal consistency purposes.

1. Federal agency activities and
development projects (CZMA
§307(c)(1), (2); 15 CFR part 930, subpart
Q).

2. Federal license or permit activities
(non-federal applicants) (CZMA
§307(c)(3)(A); 15 CFR part 930, subpart
D).
3. Outer Continental Shelf
exploration, development and
production plans (similar to the
procedures in subpart D) (CZMA
§307(c)(3)(B); 15 CFR part 930, subpart
E).

4. Federal financial assistance to state
or local agencies (CZMA §307(d); 15
CFR part 930, subpart F).

It is important to understand that the
applicable subparts of NOAA'’s federal
consistency regulations for these four
categories of federal actions (subparts C,
D, E, and F) differ with regard to:
Terminology; who decides whether
there are coastal effects; procedural
timeframes and information
requirements; standards of consistency
(i.e., “fully consistent” versus
“consistent to the maximum extent
practicable”); state objection
requirements; and the consequences of
state objections. Below is a table
summarizing some of the key
differences between subpart C (federal
agency activities), subpart D (federal
license or permit activities) and subpart
E (OCS plans). Subparts D and E are
similar in requirements. Note that
subpart F is not discussed in detail in
this ANPR as it has limited, or no,
connection to renewable energy or OCS
oil and gas projects.

Activities by a Federal Agency
(e.g., OCS Oil and Gas Lease Sales)
(Subpart C)

Non-Federal Applicants for Federal Licenses or Permits
(Subpart D) and OCS Plans (Subpart E)

Who decides
whether
there are
coastal ef-
fects?

Who submits
consistency
determina-
tion or certifi-
cation?

coastal effects.

Federal agency decides whether there are coastal effects

Federal agency submits consistency determination (CD) if

State, with NOAA approval, decides whether there are coastal
effects through “listing” and “unlisted” requirements for ac-
tivities requiring federal authorization.

Applicant submits consistency certification (CC).
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Activities by a Federal Agency Non-Federal Applicants for Federal Licenses or Permits
(e.g., OCS Oil and Gas Lease Sales) pp
(Subpart C) (Subpart D) and OCS Plans (Subpart E)
When is con- Submitted at least 90 days before final action ...........c.cccceeeee. Submitted with or after license or permit application to federal
sistency de- agency.
termination
or certifi-
cation sub-
mitted?
When does Review starts when CD received (if complete) .........c.ccccovreenee. Review starts when CC and “necessary data and information”

state review
start?

How long is the
state review
process?

What is the ap-
plicable fed-
eral consist-
ency stand-
ard?

What is the im-
pact of the
state’s re-
sponse?

Are there ad-
ministrative
or judicial
processes
available if a
state ob-
jects?

State has 60 (plus 15) days to review. State and federal agen-
cy can agree to a shorter or longer review period.

Activity must be “consistent to the maximum extent prac-
ticable” (i.e., fully consistent unless federal law prohibits full
consistency) as determined by the federal agency.

If state concurs or concurrence is presumed, federal agency
may proceed. If state objects, federal agency can proceed
over objection if consistent to the maximum extent prac-
ticable.

There is no appeal to the Secretary of Commerce for federal
agency activities. A state can challenge a federal agency’s
decision to proceed over state objection in federal court
and/or a state or federal agency can seek non-binding me-
diation through the Secretary of Commerce or NOAA. If
state litigates federal agency decision to proceed and fed-
eral agency loses in federal court, the President may ex-
empt the activity from CZMA compliance if it is in the para-

received.

State has 6 months to review (with 3-month status notice).
State and applicant can agree to “stay” the 6-month review
period for a specified time, after which the remainder of the
6-month review period applies.

Activity must be fully consistent as determined by the state.

If state concurs or concurrence is presumed, federal agency
may authorize the activity. If state objects, federal agency
may not authorize the activity, unless Secretary of Com-
merce overrides state objection on appeal by the applicant.

Applicant may appeal state objection to the Secretary of Com-
merce (delegated to NOAA) who can override or sustain the
state objection. An applicant must file an appeal within 30
days of receipt of a state objection. Under CZMA statutory
requirements and NOAA'’s regulations, NOAA will issue a
Secretarial CZMA appeal decision within 265-325 days
from the filing of an appeal. The applicant or state can chal-
lenge the Secretary’s decision in federal court.

mount interest of the United States.

Federal Consistency Standards. In
accordance with the CZMA and
NOAA’s regulations at 15 CFR part 930,
federal license or permit activities
(subpart D), and OCS exploration plans,
and development and production plans
(subpart E) must be fully consistent with
the enforceable policies of a state’s
federally approved CZMA program. If
the affected state objects to the proposed
activity after concluding it is not fully
consistent with the state’s enforceable
policies, the federal agency may not
authorize the activity unless the
Secretary of Commerce overrides the
state’s objection on appeal by the
applicant. 16 U.S.C. 1456(c)(3).

For federal agency activities and
development projects (subpart C), the
“consistent to the maximum extent
practicable”” standard applies. When
such activities are subject to federal
consistency review, they shall be carried
out in a manner that is consistent to the
maximum extent practicable with the
enforceable policies of a state’s federally
approved CZMA program. 16 U.S.C.
1456(c)(1)(A). NOAA defines
“consistent to the maximum extent
practicable”” at 15 CFR 930.32, which
requires that federal agencies be “fully
consistent” “unless full consistency is
prohibited by existing law applicable to
the Federal agency.” This determination

is made by the federal agency. In its
2000 and 2006 final rules, NOAA
clarified how the “consistent to the
maximum extent practicable’” standard
applies. The 2000 rule, in response to
requests by Federal agencies, explained
that Federal agencies can proceed over
a state’s objection, due to an unforeseen
circumstance or emergency, or when a
Federal agency asserts, based on its own
administrative decision record, it is
fully consistent even if the state
disagrees, or the requirements of other
federal law prevent full consistency. See
65 FR 77123, 77133-34 and 7714243
(Dec. 8, 2000), and 71 FR 787, 802
(comments 5 and 6) and 809 (comment
35) (Jan. 5, 2006). These two Federal
Register documents are on NOAA’s
website at: https://www.coast.noaa.gov/
czm/consistency/media/frfinal. pdf and
https://www.coast.noaa.gov/czm/
consistency/media/finalrulefed
regjan05_06.pdf (both last visited
February 6, 2019).

Federal Consistency and the Outer
Continental Shelf Lands Act (OCSLA).
The CZMA is intertwined with the
OCSLA’s oil and gas leasing and
development program. The CZMA and
its implementing regulations
specifically describe how the CZMA
federal consistency provisions apply to
OCS oil and gas leasing, exploration,

and development. The OCSLA and its
implementing regulations prohibit the
Secretary of the Interior from permitting
any activity provided in either an
Exploration Plan, a Development and
Production Plan, or a Development
Operations and Coordination Document,
unless the coastal state concurs or is
conclusively presumed to concur with
the CZMA consistency certification
accompanying the plan. If the coastal
state objects to the CZMA consistency
certification, the Secretary of the
Interior may still permit such activity if,
on appeal by the applicant, the
Secretary of Commerce finds that such
activity is consistent with the objectives
of the CZMA or is otherwise necessary
in the interest of national security. See
16 U.S.C. 1456(c)(3)(B)(iii); see also 43
U.S.C. 1340(c)(2), 1351(d) and (h). (A
Development Operations and
Coordination Document is the
equivalent of a Development and
Production Plan in the Western Gulf of
Mexico.) The OCSLA expressly
references the relevant sections of the
CZMA.

Below is a brief description of how
the CZMA applies to the four primary
stages of OCS oil and gas activity. The
four primary OCS oil and gas stages and
the applicable subpart of NOAA’s
regulations are: (1) National OCS Oil
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and Gas Leasing Program (no CZMA
review); (2) OCS Oil and Gas Lease Sale
(subpart C); (3) Exploration Plan
(subpart E); and (4) Development and
Production Plan or Development
Operations and Coordination Document
(subpart E). Below is also a description
of the various ways in which geological
and geophysical seismic surveys may be
subject to state CZMA review.

National OCS Oil and Gas Leasing
Program (National OCS Program).
CZMA federal consistency does not
apply to the National OCS Program. The
Bureau of Ocean Energy Management
(BOEM), with NOAA'’s concurrence,
determined that the National OCS
Program is not a “proposal for action”
under NOAA’s CZMA regulations as a
lease sale may not happen and any
future coastal effects are too speculative
at the National OCS Program stage. See
71 FR 787, 792 (Jan. 5, 2006), https://
www.coast.noaa.gov/czm/consistency/
media/finalrulefedregjan05_06.pdf (last
visited February 6, 2019).

OCS 0il and Gas Lease Sale (16 U.S.C.
1456(c)(1); 15 CFR part 930, subpart C).
An OCS oil and gas lease sale is a
federal agency activity under CZMA
§307(c)(1) and subpart C of NOAA’s
regulations. If BOEM holds a lease sale,
BOEM determines which states are
affected and provides those states with
a consistency determination for review
and concurrence, objection, or
presumed concurrence if there is no
response within the regulatory
timeframe. If a state objects to BOEM’s
consistency determination, BOEM can
still proceed with the lease sale if BOEM
determines it is ““consistent to the
maximum extent practicable”” with the
state’s coastal management program.
Because OCS oil and gas lease sales are
subject to subpart C of the federal
consistency regulations, there is no right
of appeal to the Secretary of Commerce
if a state objects to BOEM’s consistency
determination. Rather, BOEM may
decide to proceed over the state’s
objection and hold a lease sale under
the consistent to the maximum extent
practicable standard if BOEM
determines the lease sale: (1) Is fully
consistent with the enforceable policies
of the state’s management program; or
(2) BOEM is legally prohibited from
being fully consistent. 15 CFR 930.43(d).

Once a lease sale is granted it gives
the lessee the authority to conduct on-
lease ancillary activities, such as
geological and geophysical (G&G)
seismic surveys on the lease blocks
acquired. BOEM requires the submittal
of an Exploration Plan for certain on-
lease ancillary activities. These on-lease
activities are considered as part of a
state’s CZMA review during the lease

sale or later during review of an
Exploration Plan. A BOEM permit may
be required for certain off-lease G&G
surveys under 30 CFR part 551. An off-
lease G&G survey is a survey that is not
part of a lease sale or Exploration Plan.
In these instances, states would not
have the ability to review G&G surveys
in a lease sale or Exploration Plan.
However, as discussed further below,
states may have the ability to review off-
lease G&G survey activities as a federal
license or permit activity in accordance
with NOAA'’s regulations at 15 CFR part
930, subpart D.

Exploration Plan (16 U.S.C.
1456(c)(3)(B); 15 CFR part 930, subpart
E). If an OCS oil and gas lessee decides
to commence exploration on a lease, the
lessee is required to propose an
Exploration Plan to BOEM. Depending
on the location of the proposed
Exploration Plan, CZMA § 307(c)(3)(B)
requires that the lessee/applicant submit
a consistency certification to the
affected state(s), through BOEM. If a
state objects to a consistency
certification for an Exploration Plan,
BOEM cannot authorize exploration
activities unless the applicant appeals
the state objection to the Secretary of
Commerce pursuant to 15 CFR part 930,
subpart H and the Secretary overrides
the state’s CZMA objection.
Alternatively, the state, applicant, and
BOEM could reach an agreement such
that the state would remove its
objection, allowing BOEM to authorize
exploration activities. This agreement
could occur before or during an appeal.

Development and Production Plan or
Development Operations and
Coordination Document (16 U.S.C.
1456(c)(3)(B); 15 CFR part 930, subpart
E, and 30 CFR part 550, subpart B). If
a lessee completes its exploration
activities and decides to extract oil and
gas for production, it must provide
BOEM with a Development and
Production Plan or a Development
Operations and Coordination Document
(for the Western Gulf of Mexico). CZMA
§ 307(c)(3)(B) requires that the lessee/
applicant submit a consistency
certification to the affected state(s),
through BOEM, for the Development
and Production Plan or Development
Operations and Coordination Document,
just as it does for the Exploration Plan.
Depending on the location of the
development, one or more states will
receive a consistency certification from
the applicant, through BOEM. If a state
objects to a consistency certification for
a Development and Production Plan or
Development Operations and
Coordination Document, BOEM cannot
authorize development and production
unless the applicant appeals the state

objection to the Secretary of Commerce
pursuant to 15 CFR part 930, subpart H
and the Secretary overrides the state’s
CZMA objection. Alternatively, the
state, applicant, and BOEM could reach
an agreement such that the state would
remove its objection, allowing BOEM to
authorize exploration activities. This
agreement could occur before or during
an appeal.

Geological and Geophysical Permits
for Off-lease Activities (16 U.S.C.
1456(c)(3)(A); 15 CFR part 930, subpart
D and 30 CFR part 551). Off-lease G&G
surveys, as well as those conducted on
lands under lease to a third party,
require a permit from BOEM under 30
CFR part 551. Off-lease G&G surveys are
surveys that are not authorized by
BOEM, or reviewed by states for federal
consistency, as part of a lease sale or
Exploration Plan. These G&G permit
applications may be subject to the
CZMA federal consistency process as a
federal license or permit activity
pursuant to NOAA'’s regulations at 15
CFR part 930, subpart D. A consistency
certification is required for these off-
lease G&G permits if the state has,
pursuant to 15 CFR 930.53, (1) listed the
G&G permits in the state’s NOAA-
approved federal consistency list, and
(2) included a geographic location
description in its coastal management
program. If not, then a state would need
to request NOAA approval to review off-
lease G&G permit applications on a
case-by-case basis as an unlisted activity
under 15 CFR 930.54. If a state objects
to a consistency certification for a G&G
permit under 30 CFR part 551, BOEM
cannot authorize the activity unless the
applicant appeals the state objection to
the Secretary of Commerce pursuant to
15 CFR part 930, subpart H and the
Secretary overrides the state’s CZMA
objection. Alternatively, the state,
applicant, and BOEM could reach an
agreement such that the state would
remove its objection, allowing BOEM to
authorize exploration activities. This
agreement could occur before or during
an appeal.

Federal Consistency Appeal Process.
The CZMA appeal process is available
to non-federal applicants for federal
license and permit activities (subpart D),
OCS Exploration, Development and
Production Plans (subpart E), and
federal financial assistance (subpart F).
The appeal process takes 265 to 325
days to complete. Congress added this
timeframe to the CZMA in the Energy
Policy Act of 2005, Pub. L. 109-58, and
NOAA added the timeframe to NOAA’s
regulations at 15 CFR part 930, subpart
H in NOAA'’s 2006 rulemaking, 71 FR
75864. Historically, state objections to
Exploration Plans or Development and
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Production Plans do not happen very
often. As noted in NOAA’s 2006 final
rule:

Since 1978, [BOEM] has approved over
10,600 [Exploration Plans] and over 6,000
[Development and Production Plans]. States
have concurred with nearly all of these plans.
In the 30-year history of the CZMA, there
have been only 18 instances where the
offshore oil and gas industry appealed a
State’s federal consistency objection to the
Secretary of Commerce. The Secretary issued
a decision in 14 of those cases. The Secretary
did not issue a decision for the other 4 OCS
appeals because the appeals were withdrawn
due to settlement negotiations between the
State and applicant or a settlement agreement
between the Federal Government and the oil
companies involved in the projects. Of the 14
decisions (1 [Development and Production
Plan] and 13 [Exploration Plans]), there were
7 decisions to override the State’s objection
and 7 decisions not to override the State.

71 FR 787, 791 (Jan 5, 2006). These
numbers are still valid. The most recent
Secretarial appeal of an OCS oil and gas
plan was in 1999. See NOAA’s CZMA
appeal spreadsheet for more information
on CZMA appeals at https://
www.coast.noaa.gov/czm/consistency/
media/appealslist.pdf (last visited
February 6, 2019).

NOAA’s 2006 Final Rule. NOAA
revised its CZMA federal consistency
regulations in 2006 to address concerns
raised by the energy industry,
particularly regarding OCS oil and gas,
in response to the 2001 Vice President’s
Energy Policy Report, and the Energy
Policy Act of 2005. The 2006 revision
was finalized after close coordination
with the Department of the Interior, the
Department of Energy, and with
substantial input by the energy industry
and the coastal states. See NOAA’s final
rule published in the Federal Register,
71 FR 787 (Jan. 5, 2006), https://
www.coast.noaa.gov/czm/consistency/
media/finalrulefedregjan05 06.pdf (last
visited February 6, 2019). NOAA’s 2006
final rule removed uncertainties in
various time frames in the regulations,
provided an expedited and date-certain
period for processing CZMA
consistency appeals, and provided
industry with greater transparency and
predictability in the CZMA process. The
CZMA Secretarial appeals process
deadlines were mandated by
amendments to the CZMA by the Energy
Policy Act of 2005, amending 16 U.S.C.
1465 (appeals to the Secretary) and
adding section 1466 (appeals relating to
offshore mineral development). At that
time, NOAA evaluated the rulemaking
in the context of what changes could be
made without statutory amendments.

II. Action Requested From the Public

In accordance with Executive Order
13795, this Advance Notice of Proposed
Rulemaking seeks the public and
regulated community’s input on what
changes could be made to NOAA’s
CZMA federal consistency regulations at
15 CFR part 930 to make the consistency
process more efficient across all stages
of OCS oil and gas projects from leasing
to development or renewable energy
projects. Any input should be consistent
with statutory provisions regarding the
CZMA review of OCS oil and gas lease
sales, Exploration Plans, Development
and Production Plans, Development
Operations and Coordination
Documents, G&G permits, and appeals
to the Secretary of Commerce. NOAA
recommends that anyone providing
input review NOAA'’s 2006 final rule
discussed above. NOAA notes that
addressing these questions could result
in a proposed rule that includes
numerous regulatory modifications that
could also apply to other types of
federal actions and not just renewable or
non-renewable energy projects.

NOAA is interested in the public and
regulated community responses to the
following statements.

1. What changes could be made to
NOAA'’s federal consistency regulations
at 15 CFR part 930 that could streamline
federal consistency reviews and provide
industry with greater predictability
when making large investments in
offshore renewable and non-renewable
energy development?

2. NOAA is seeking comments on
whether and how NOAA could achieve
greater efficiency to process an appeal
in less time and increase predictability
in the outcome of an appeal—while
continuing to meet the requirements
and purposes of the CZMA—by limiting
the Secretary of Commerce’s review of
an appeal of a state’s objection to an
OCS oil and gas Development and
Production Plan or Development
Operations and Goordination Document,
to information that the Secretary of
Commerce had not previously
considered in an appeal of an OCS oil
and gas Exploration Plan for the same
lease block.

In addition, NOAA requests any
comment on the types of new
information that may be produced at
different stages of OCS oil and gas
projects to provide an indication of
what information may be relevant to
subsequent appeals. For example, a state
may object under the CZMA to an OCS
oil and gas Exploration Plan and the
applicant may then appeal the objection
to the Secretary of Commerce and the
Secretary could override the state’s

objection. The applicant could then
complete its exploration activities and
then submit to BOEM a Development
and Production Plan or Development
Operations and Coordination Document
and the state could again issue a CZMA
objection. In this scenario, there may be
a substantial amount of technical,
environmental, safety, national interest,
and alternative analysis information and
review by BOEM, other federal agencies,
the states, NOAA and Commerce for the
Exploration Plan and for an appeal of a
state CZMA objection to an Exploration
Plan. This information may be similar or
the same as that developed for an appeal
of a state CZMA objection to the later
Development and Production Plan or
Development Operations and
Coordination Document for the same
lease block. Therefore, NOAA is seeking
comment on whether, in such a
situation, it is efficient and effective to
use the Secretary’s override of the
Exploration Plan as a precedent and
limit the Secretary’s review of an appeal
of a state’s objection to an OCS oil and
gas Development and Production Plan
or Development Operations and
Coordination Document to information
and issues not previously considered by
the Secretary when deciding an appeal
regarding the OCS Exploration Plan.

3. When an applicant seeks
Secretarial review of a state CZMA
federal consistency objection, the CZMA
requires the Secretary to collect appeal
fees from the applicant. 16 U.S.C.
1456(i). The fees include an
“application fee of not less than $200
for minor appeals and not less than
$500 for major appeals, unless the
Secretary, upon consideration of an
applicant’s request for a fee waiver,
determines that the applicant is unable
to pay the fee.” 16 U.S.C. 1456(i)(1).
Under NOAA’s regulations, an appeal
involving a project valued in excess of
$1 million is considered major. 15 CFR
930.125(c).

In addition to the application fee, the
Secretary is also directed to collect such
other fees as are necessary to recover the
full costs of administering and
processing appeals of a state CZMA
federal consistency objection. 16 U.S.C.
1456(i)(2)(A) and 15 CFR 930.126.
However, if the Secretary waives the
application fee for an applicant, the
Secretary shall waive all other fees for
the applicant. 16 U.S.C. 1456(i)(2)(B).

Under the Regulatory Flexibility Act
(RFA), at a proposed rule stage NOAA
must determine whether the rule, if
adopted, would have a significant
economic impact on a substantial
number of small entities. The term
“small entity” includes small
businesses, small organizations, and
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small governmental jurisdictions. State
and federal agencies and private
landowners are not small entities under
the RFA.

NOAA has stated for past CZMA
federal consistency rulemakings that the
federal consistency process and appeals
to the Secretary do not have a
significant impact on small entities and
anticipates the same finding would be
reached for a proposed rule based upon
this document. See e.g., 65 FR 20270,
20280-81 (Apr. 14, 2000). However,
NOAA invites comment on the potential
costs that could be incurred by small
entities during CZMA consistency
appeals if NOAA revises the federal
consistency regulations to provide
greater efficiency and predictability as
discussed in this document.

Comments submitted to NOAA will
help us determine whether to propose
changes to the CZMA federal
consistency regulations. Any proposed
changes to the federal consistency
regulations would be published in the
Federal Register as a proposed rule
following compliance with the
Administrative Procedures Act (5 U.S.C.
553) and other relevant statutes and
executive orders.

This regulatory action is significant
for purposes of Executive Order 12866.

Dated: March 1, 2019.
Paul M. Scholz,

Chief Financial Officer/Chief Administrative
Officer, National Ocean Service, National
Oceanic and Atmospheric Administration.

[FR Doc. 2019-04199 Filed 3—-8-19; 8:45 am]|
BILLING CODE P

DEPARTMENT OF LABOR

Occupational Safety and Health
Administration

29 CFR Parts 1910, 1915, 1917, 1918,
and 1926

[Docket No. OSHA—-2018-0008]

RIN 1218-AC99

Powered Industrial Trucks; Request for
information

AGENCY: Occupational Safety and Health
Administration (OSHA), Labor.
ACTION: Request for Information (RFI).

SUMMARY: OSHA requests information
and comment on issues related to
requirements in the standards on
powered industrial trucks for general,
maritime, and construction industries.
OSHA is seeking information regarding
the types, age, and usage of powered
industrial trucks, maintenance and
retrofitting of powered industrial trucks,

how to regulate older powered
industrial trucks, the types of accidents
and injuries associated with operation
of powered industrial trucks, the costs
and benefits of retrofitting powered
industrial trucks with safety features,
and the costs and benefits of all other
components of a safety program, as well
as various other issues. OSHA is also
interested in understanding whether the
differences between the standards for
maritime, construction, and general
industry are appropriate and effective
for each specific industrial sector.
OSHA will use the information received
in response to this RFI to determine
what action, if any, it may take to
reduce regulatory burdens while
maintaining worker safety.

DATES: Submit comments and additional
material on or before June 10, 2019. All
submissions must bear a postmark or
provide other evidence of the
submission date.

ADDRESSES: Submit comments and
additional materials, identified by
Docket No. OSHA-2018-0008, by any of
the following methods:

Electronically: Submit comments and
attachments electronically at http://
www.regulations.gov, which is the
Federal eRulemaking Portal. Follow the
instructions online for making
electronic submissions.

Facsimile: OSHA allows facsimile
transmission of comments and
additional material that are 10 pages or
fewer in length (including attachments).
Send these documents to the OSHA
Docket Office at (202) 693-1648. OSHA
does not require hard copies of these
documents. Instead of transmitting
facsimile copies of attachments that
supplement these documents (for
example, studies, journal articles),
commenters must submit these
attachments to the OSHA Docket Office,
Room N-3653, Occupational Safety and
Health Administration, U.S. Department
of Labor, 200 Constitution Avenue NW,
Washington, DC 20210. These
attachments must identify clearly the
commenter’s name, the date of
submission, the title of this RFI
(Powered Industrial Trucks), and docket
no. OSHA-2018-0008 so that the
Docket Office can attach them to the
appropriate document.

Regular mail, express mail, hand
delivery, or messenger (courier) service:
Submit comments and any additional
material (for example, studies, journal
articles) to the OSHA Docket Office,
Docket No. OSHA-2018-0008 or RIN
(1218—-AC99), Room N-3653,
Occupational Safety and Health
Administration, U.S. Department of
Labor, 200 Constitution Avenue NW,

Washington, DG 20210; telephone: (202)
693—2350. (OSHA’s TTY number is
(877) 889-5627.) Contact the OSHA
Docket Office for information about
security procedures concerning delivery
of materials by express mail, hand
delivery, and messenger service. The
hours of operation for the OSHA Docket
Office are 10:00 a.m. to 3:00 p.m., ET.

Instructions: All submissions must
include the agency’s name, the title of
this RFI (Powered Industrial Trucks),
and the docket no. OSHA-2018-0008.
OSHA will place comments and other
material, including any personal
information, in the public docket
without revision, and these materials
will be available online at http://
www.regulations.gov. Therefore, OSHA
cautions commenters about submitting
statements they do not want made
available to the public and submitting
comments that contain personal
information (either about themselves or
others) such as Social Security numbers,
birth dates, and medical data.

Docket: To read or download
submissions or other material in the
docket, go to http://www.regulations.gov
or the OSHA Docket Office at the above
address. The http://www.regulations.gov
index lists all documents in the docket.
However, some information (e.g.,
copyrighted material) is not available
publicly to read or download through
the website. All submissions, including
copyrighted material, are available for
inspection at the OSHA Docket Office.
Contact the OSHA Docket Office for
assistance in locating docket
submissions.

FOR FURTHER INFORMATION CONTACT:
Press inquiries: Frank Meilinger,
Director, OSHA Office of
Communications; telephone: (202) 693—
1999; email: meilinger.francis2@dol.gov.

General and technical information:
Lisa Long, Director, Office of
Engineering Safety, OSHA Directorate of
Standards and Guidance; telephone:
(202) 693-2222; fax: (202) 693—-1663;
email: long.lisa@dol.gov.
SUPPLEMENTARY INFORMATION:

Copies of this Federal Register notice:
Electronic copies are available at http://
www.regulations.gov. This Federal
Register notice, as well as news releases
and other relevant information, also are
available at OSHA’s web page at http://
www.osha.gov.

References and Exhibits: Documents
referenced by OSHA in this RFI, other
than OSHA standards and Federal
Register notices, are in Docket No.
OSHA-2018-0008 (powered industrial
trucks; request for information). The
docket is available at http://
www.regulations.gov, the Federal
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eRulemaking Portal. For additional
information on submitting items to, or
accessing items in, the docket, please
refer to the ADDRESSES section of this
RFI. While most exhibits are available at
http://www.regulations.gov, some
information (e.g., copyrighted material)
is not available to download from that
web page. However, all materials in the
docket are available for inspection at the
OSHA Docket Office.
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I. Background
A. Introduction

OSHA is considering whether or not
to initiate rulemaking to revise the
powered industrial trucks standards for
general, maritime, and construction
industries (29 CFR 1910.178, 1915.120,
1917.43, 1918.65, and 1926.602(c), (d)).
These regulations, promulgated in 1971
and updated in 1998, are intended to
protect operators of these trucks and
their coworkers. In this RFI, OSHA is
seeking public comments that will
inform OSHA on potential updates to
the powered industrial trucks standards.
The term “powered industrial truck”
includes what are commonly termed
forklifts, but the term also includes all
fork trucks, tractors, platform lift trucks,
motorized hand trucks, and other
specialized industrial trucks powered
by an electric motor or an internal
combustion engine. The aim of this RFI
is to seek public comment on what
aspects of the powered industrial trucks
standards are effective as well as those
that may be outdated, inefficient,
unnecessary, or overly burdensome, and
how those provisions might be repealed,
replaced, or modified while maintaining
or improving worker safety.

OSHA'’s powered industrial trucks
standards contain requirements for
machine design and construction,

locations of use, maintenance, training,
and operations, among other
requirements. OSHA initially adopted
the powered industrial trucks standard
(29 CFR 1910.178) on May 29, 1971 (36
FR 10613), pursuant to section 6(a) of
the Occupational Safety and Health Act
of 1970 (OSH Act) (29 U.S.C. 651, 655),1
based on the 1969 editions of the
American National Standards Institute’s
(ANSI) Safety Standard for Powered
Industrial Trucks, B56.1, and the
National Fire Protection Association’s
(NFPA) standard for Type Designation,
Areas of Use, Maintenance and
Operation of Powered Industrial Trucks,
NFPA 505. Since the promulgation of
OSHA'’s powered industrial trucks
standard in 1971, these national
consensus standards have been updated
a number of times. The most recent
edition of ANSI B56.1 was issued in
2018, in conjunction with the Industrial
Truck Standards Development
Foundation (ITSDF) (OSHA-2018—
0008—0002). The most recent edition of
NFPA 505 was issued in 2018 (OSHA-
2018-0008—-0003). OSHA has updated
the powered industrial trucks standards
only once, on December 1, 1998 (63 FR
66270), to revise the requirements for
operator training codified at
§1910.178(1) and to include references
to §1910.178(1) in the standards for
shipyards, marine terminals,
longshoring, and construction
(§§1910.16, 1915.120, 1917.1, 1918.1,
and 1926.602(d)).2

ANSI B56.1 defines the safety
requirements relating to the elements of
design, operation, and maintenance of
powered industrial trucks. This national
consensus standard has two basic parts.
The first part establishes manufacturer
requirements to ensure hazards do not
result from the design and construction
of powered industrial trucks at the time
of manufacture. This includes a variety
of test methods to determine load-
handling capacity, which must also be
indicated through appropriate markings.
When OSHA originally promulgated the
powered industrial trucks standard, the
agency incorporated by reference the
design requirements section of ANSI
B56.1-1969.

The second part of B56.1 establishes
guidelines for operators of industrial
trucks, including requirements for
operator qualifications and training,
operator safety rules, and maintenance
practices. Although OSHA did not

1Section 6(a) directed OSHA, during the first two

years after the OSH Act became effective, to
promulgate as an occupational safety and health
standard any national consensus standard or any
established Federal standard if such promulgation
would improve employee safety or health.

2 See Docket OSHA—-S008-2006—-0639.

incorporate by reference the ANSI
B56.1-1969 user requirements in its
powered industrial trucks standard,
OSHA did base some of the provisions
on this part of the ANSI standard.
Throughout the years, ANSI/ITSDF has
added other requirements to improve
the safety of industrial truck operators
and other employees. Examples of
additions to the user requirements in
B56.1 include:

¢ A requirement that operator
training programs cover hazards from
carbon monoxide production by internal
combustion engines and common initial
symptoms of exposure.

¢ A requirement that, prior to
working on engine fuel systems of
liquefied petroleum (LP) gas-powered
trucks with engines that will not run,
users must close the LP tank and vent
fuel slowly in a non-hazardous area.

¢ A requirement for stopping
distances when descending grades. This
section states that when descending a
grade, required stopping distances must
be greater and methods must be
employed to allow for this condition.
Such methods include: Reducing speed,
limiting loads, and allowing for
adequate clear space at the bottom of the
grade.

¢ A requirement to consider noise
exposure of personnel in the work area.

¢ A requirement regarding relocation
of powered industrial trucks. This
section states that when using lifting
equipment such as elevators, cranes,
ship hoisting gear, to relocate a powered
industrial truck, the user shall ensure
that the capacity of the hoisting
equipment being used is not exceeded.

The NFPA 505 standard contains fire
safety guidelines for powered industrial
trucks including type designations,
areas of use, conversions, maintenance,
and operations. This standard is
designed to mitigate potential fire and
explosion hazards involving powered
industrial trucks, including fork trucks,
tractors, platform lift trucks, motorized
hand trucks, and other specialized
industrial trucks powered by electric
motors or internal combustion engines.

When OSHA adopted the powered
industrial trucks standard in 1971, there
were 11 designated types of trucks.3

3These 11 designations represent the following
truck types: D-Diesel-powered unit; DS-Diesel-
powered unit with additional safeguards to exhaust,
fuel and electrical systems; DY-Diesel-powered unit
with safe guards of DS unit and do not have any
electrical equipment including the ignition system
and have temperature limiting features;
E-Electrically powered unit; ES-Electrical powered
unit with additional safeguards to electrical systems
to prevent hazardous sparks and limit surface
temperatures; EE-Electrical powered unit with
safeguards of ES units and all electric motors and
electrical equipment enclosed; EX-Electrical
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NFPA has since listed an additional
eight truck types: CGH, CN, CNS, DX, G/
CN, G/LP, GS/CNS, and GS/LPS.4 These
are not listed in OSHA’s standard.
NFPA first added type designations
G/LP and GS/LPS, which are both dual-
fuel type trucks that operate on gasoline
and/or liquefied petroleum gas. NFPA
next added new truck type designation
DX, which is a diesel-powered unit that
is constructed to allow it to be used in
atmospheres that contain specifically
named flammable vapors, dust, and
fibers. NFPA added a new section on
compressed natural gas (CNG) that
included the addition of type
designations CN, CNS, G/CN, and GS/
CNS, and made changes to the fuel
handling and storage chapters for these

powered unit that differs from E, ES and EE units
that allows it to be used in certain atmospheres
containing flammable vapors and dust; G-Gasoline
powered unit; GS-Gasoline powered unit with
additional safeguards to exhaust, fuel and electrical
systems; LP-Liquefied Petroleum powered unit;
LPS-Liquefied Petroleum powered unit with
additional safeguards to exhaust, fuel and electrical
systems.

4 These eight designations are: CGH-Compressed
hydrogen-powered unit utilizing a fuel cell that has
minimum acceptable safeguards against inherent
fire and electrical shock hazards; CN-Compressed
natural gas-powered unit that has minimum
acceptable safeguards against inherent fire hazards;
CNS-Compressed natural gas-powered unit that, in
addition to meeting the requirements for Type CN
units, is provided with additional safeguards to the
exhaust, fuel, and electric systems; DX-Diesel-
powered unit in which the diesel engine and the
electric fittings and equipment are designed,
constructed, and assembled in such a way that the
unit can be used in atmospheres that contain
specifically named flammable vapors, dusts, and,
under certain conditions, fibers; G/CN-Gasoline or
compressed natural gas unit that has minimum
acceptable safeguards against inherent fire hazards;
G/LP-Gasoline or liquefied petroleum gas and has
minimum acceptable safeguards against inherent
fire hazards; GS/CNS-Gasoline or compressed
natural gas unit and, in addition to meeting all the
requirements for G/CN units, is provided with
additional safeguards to the exhaust, fuel, and
electric systems; GS/LPS-Gasoline or liquefied
petroleum gas unit and, in addition to meeting all
the requirements for the G/LP units, is provided
with additional safeguards to the exhaust, fuel, and
electric systems.

trucks, as well as for the dual fuel and
converted trucks. NFPA’s most recent
type designation is a compressed
hydrogen-powered unit (CGH).

These eight type-designated units—
CGH, CN, CNS, DX, G/CN, G/LP, GS/
CNS, GS/LPS—have different
requirements for safe operation,
maintenance, and handling due to their
fuel source, but they are generally the
same in design and function as the 11
truck types currently listed in OSHA'’s
standard. For instance, the chapter in
NFPA 505 for fuel handling and storage
prohibits over-pressurizing fuel
cylinders and requires that pressure
relief devices be free of plugging and
maintained in good operating condition;
these requirements are not reflected in
OSHA'’s current standard.

OSHA requests information from the
public on the powered industrial trucks
standards to help the agency determine
how to best protect employees who use
powered industrial trucks and eliminate
unnecessary burdens. OSHA is seeking
public comments on whether and how
the powered industrial trucks standards
should be amended.

B. Fatality and Injury Data

Statistics show that, in some
instances, powered industrial trucks
cause worker fatalities and injuries.
Accordingly, OSHA is considering ways
to maintain or improve worker safety
while modernizing its standards and
reducing any overly-burdensome
requirements.

Data from the Bureau of Labor
Statistics (BLS) (OSHA—-2018-0008—
0004) for the years 2011 through 2016
indicate a total of 1,357 fatalities
resulting from the use of powered
material hauling and transport
industrial vehicles and tractors. As
shown in Table 1, the annual number of
fatalities ranged from 218 to 241, with
an annual average of 226 fatalities. The
data show that the majority of these

fatalities, 1,169 (89 percent), occurred in
five industry sectors: Agriculture,
forestry, fishing, and hunting (788);
manufacturing (126); construction (94);
wholesale trade (83); and transportation
and warehousing (78). Nearly all the
fatalities, 1,316 (97 percent), occurred
during the use of powered forklifts,
order pickers, platform trucks, tractors,
and power take-offs.

With respect to injury data, BLS
reports that, for the three most recent
years with complete results from the
BLS surveillance system (2014—2016),
lost-workday injuries resulting from
incidents associated with powered
industrial forklifts, trucks, and tractors
ranged from 11,790 cases (2016) to
11,940 cases (2015) and averaged 11,857
cases.® Over 90 percent of cases during
this three-year period involved powered
industrial material hauling and
transport vehicles. The remainder
involved tractors and power take-offs.

OSHA'’s data from the Severe Injury
Reports (SIRs) mirror that of BLS. The
SIRs recorded 1,238 incidents from
January 1, 2015, through February 28,
2017, resulting in 1,123 hospitalizations
and 193 amputations. Approximately 97
percent of the 1,238 incidents involved
powered forklifts, order pickers,
platform trucks, pallet jacks, airport
utility vehicles, and other powered
industrial material hauling and
transport vehicles, not elsewhere
classified, while the remainder involved
tractors and power take-offs.®
BILLING CODE 4510-26-P

5US Dept. of Labor, Bureau of Labor Statistics,
Nonfatal cases involving days away from work:
Selected characteristics (2011 forward), 2011-2016,
https://www.bls.gov/iif/ (accessed January 23,
2018).

6U.S. Dept. of Labor, Occupational Safety and
Health Administration, Severe Injury Reports,
https://www.osha.gov/severeinjury/index.html
(accessed January 18, 2018).


https://www.osha.gov/severeinjury/index.html
https://www.bls.gov/iif/

Table 1: Fatalities -- Industrial Vehicles, Powered Material Hauling and Transport Vehicles, and Tractors (Primary Source of Accident),

2011-20161
. . Powered Forklifts, Order Pickers, & Platform
All Powsred Industrial Vehicles and Tractors? Tractors and Power Take-Offs
Trucks
NAICS | Industry Title 2011 | 2012 | 2013 | 2014 | 2015 | 2016 | Total | 2011 | 2012 | 2013 | 2014 | 2015 | 2016 | Total | 2011 | 2012 | 2013 | 2014 | 2015 | 2016 | Total
Total — Private 1,35
225 | 218 | 221 224 | 228 | 241 66 67 69 65 4! 72 | 410 152 | 144 | 144 | 152 | 149 165 | 906
Industry 7
Agriculture,
Forestry,
11 o 133 | 121 | 130 | 135 | 129 | 140 | 788 3 3 3 3 12| 130 | 121 | 127 | 132 | 126 | 140 | 776
Fishing and
Hunting
Mining,
Quarrying, and
21 ) ming 8 8 10 9 8 5 48 5 6 2 3 1 17 2 2 2 2 8
Oil and Gas
Extraction
23 Construction 15 14 13 14 14 24 94 11 9 9 9 9 16 63 4 5 3 5 5 7 29
31-33 | Manufacturing 18 22 18 20 28 20 | 126 16 18 17 18 23 19 | 111 3 2 3 1 9
Wholesale
42 12 18 14 16 9 14 83 11 15 14 12 9 11 72 3 3 3 9
Trade
44-45 | Retail Trade 4 5 5 3 4 21 4 5 5 3 4 21
Transportation
48-49 | and 12 9 13 13 17 14 78 9 8 8 9 14 13 61 3 1 4
Warehousing
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Table 1 Continued: Fatalities — Industrial Vehicles, Powered Material Hauling and Transport Vehicles and Tractors (Primary Source of

Accident), 2011-20161

All Powered Industrial Vehicles and
Tractors2

Trucks

Powered Forklifts, Order Picker, & Platform

Tractors and Power Take-Offs

NAICS | Industry Title 2011 | 2012 | 2013 | 2014 | 2015 | 2016 | Total | 2011 | 2012 | 2013

2014

2015

2016

Total

2011

2012

2013

2014

2015

2016

Total

Professional,

Scientific, and
54
Technical

Services

Management of
55 Companies and
Enterprises

Administrative
and Support and
Waste

56 Management
and
Remediation
Services

13 10 6 1 8 7 45 6 5

24

22

Arts,
71 Entertainment, 4 1 2 3 10 1
and Recreation

Accommodation
72 and Food 1 1 2
Services

Other Services
81 (except Public 4 5 3 4 18 3 5
Administration)

*Data in columns may not sum to the totals on the top row due to adherence to statistical protocols such as ensuring an adequate sample size at the 2-digit NAICS level.

1Data for 2016 are preliminary for industry sectors below the super sector (multiple 2-digit) NAICS level.
Z|ncludes powered industrial vehicles not shown elsewhere in this table.

Source: US Department of Labor, OSHA, Directorate of Standards and Guidance, based on Bureau of Labor Statistics, Census of Fatal Occupational Injuries, January, 2018 (accessed January

23,2018).
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BILLING CODE 4510-26-C
C. Regulatory History

1. General Industry

As previously noted, in June 1971,
OSHA adopted the powered industrial
trucks standard, 29 CFR 1910.178,
implementing several measures to
encourage worker safety. As part of that
rulemaking, and under section 6(a) of
the Act, OSHA codified ANSI B56.1—
1969, Safety Standard for Powered
Industrial Trucks, including the
provisions covering operator training.

On December 1, 1998 (63 FR 66270),
after notice and comment rulemaking,
OSHA published a final rule updating
the provisions covering powered
industrial truck operator training, which
was codified at 29 CFR 1910.178(1).
These provisions mandate a training
program that bases the amount and type
of training required on the operator’s
prior knowledge and skill; the types of
powered industrial trucks the operator
will operate in the workplace; the
hazards present in the workplace; and
the operator’s demonstrated ability to
operate a powered industrial truck
safely. Refresher training is required if
the operator is involved in an accident
or a near-miss incident; the operator has
been observed operating the vehicle in
an unsafe manner; the operator has been
determined during an evaluation to
need additional training; there are
changes in the workplace that could
affect safe operation of the truck; or the
operator is assigned to operate a
different type of truck. Evaluations of
each operator’s performance are
required as part of the initial and
refresher training and each operator’s
performance must be evaluated at least
once every three years. These training
requirements apply to all industries
(general industry, construction,
shipyards, marine terminals, and
longshoring operations) that use
powered industrial trucks, except
agricultural operations.

Since the 1998 final rule on powered
industrial truck operator training, OSHA
has not revised the general industry
powered industrial truck requirements
or updated references to the national
industry consensus standard (B56.1) to
include newer versions of that standard.

2. Shipyards, Longshoring, and Marine
Cargo Handling

In 1974, pursuant to Section 41 of the
Longshore and Harbor Workers’
Compensation Act, the Secretary issued
the existing shipyards and longshoring
regulations (39 FR 22074, June 19,
1974). These regulations appear at 29
CFR part 1915 for shipyards and 29 CFR
part 1918 for longshoring. Because the

OSH Act comprehensively covers most
private employers, the longshoring
standards also were applied to shoreside
cargo handling operations (i.e. marine
terminal operations) at 29 CFR part
1917. In addition, in accordance with 29
CFR 1910.5(c)(2), OSHA applied the
general industry standards to shoreside
activities not covered by the older
longshoring rules. Under section
1910.5(c)(2), a general industry standard
covering a hazardous condition applies
to shoreside activities not covered by a
specific standard addressing that
hazard. Shipyards are covered by the
general industry standard.

On July 5, 1983 (48 FR 30886), OSHA
published the final standard for marine
terminals (29 CFR part 1917). This rule
was intended to further address the
shoreside segment of marine cargo
handling (29 CFR 1917.27). The marine
terminals standard includes
requirements for powered industrial
trucks at 29 CFR 1917.43.

On July 25, 1997, OSHA published a
final rule revising the marine terminals
standard (29 CFR part 1917) and the
longshoring standard (29 CFR part
1918), and improving the training
requirements for powered industrial
truck operators in the marine cargo
handling industries (62 FR 40142).
Then, on December 1, 1998 (63 FR
66238), OSHA adopted a final rule for
shipyard employment (29 CFR
1915.120), Powered Industrial Truck
Operator Training, which set forth
training requirements applicable to
shipyard employment identical to the
requirements in the general industry
powered industrial truck training
standard at 29 CFR 1910.178(1).

3. Construction

In 1971, under section 6(a) of the OSH
Act, the Secretary of Labor adopted the
existing Federal standards that had been
issued under the Contract Work Hours
and Safety Standards Act as OSHA
construction standards (36 FR 7340,
April 17, 1971). The provisions
pertaining to powered industrial trucks
used in construction are contained at 29
CFR 1926.602(c). Paragraph
1926.602(c)(1)(vi) states:

All industrial trucks in use shall meet the
applicable requirements of design,
construction, stability, inspection, testing,
maintenance, and operation, as defined in
American National Standards Institute
B56.1-1969, Safety Standards for Powered
Industrial Trucks.

Thus, by incorporating by reference
the same 1969 ANSI standard that was
the source document for the general
industry standard at 29 CFR 1910.178,
the powered industrial truck
construction standard imposes the

identical powered industrial truck
requirements on the construction
industry as applied to general industry.

On December 1, 1998, 29 CFR part
1926 was amended by adding a new
paragraph (d), which provides the same
powered industrial truck operator
training requirements for construction
work as adopted at 29 CFR 1910.178(1)
for general industry.

II. Request for Information, Data, and
Comments

OSHA is seeking information, data,
and comments (information), including
information on anticipated costs, cost
savings, and benefits related to the
questions below, that will inform the
agency’s analysis of technological and
economic feasibility and will help
determine what action, if any, should be
taken to repeal, replace or modify
outdated, unnecessary or overly
burdensome aspects of the powered
industrial trucks standard while
maintaining or improving worker safety.
OSHA is providing the following
questions to facilitate responses to this
RFI, but commenters may supply other
information pertaining to the RFI not
explicitly solicited by the questions.
When responding, please reference the
specific question number that you are
responding to, provide a detailed
response, explain the reasons behind
your views, and, if possible, identify,
and provide relevant information on
which you rely, including, but not
limited to, data, studies, and articles.
Throughout this RFI, OSHA requests
economic data on issues such as current
practices and compliance resource
expenditures. In your response, please
provide details on your establishment
including number of employees and
categories of employee occupations;
industry identification (by North
American Industrial Classification
System 6-digit code if available); and
the primary types of goods or services
produced by your company. This
information will help OSHA develop a
more accurate analysis of the impacts of
any potential rule. OSHA will carefully
review and evaluate the information,
data, and comments received in
response to this Federal Register notice
to decide on an appropriate course of
action.

A. General Issues

1. Types of Powered Industrial Trucks

OSHA'’s current powered industrial
trucks standards list 11 different types
of powered industrial trucks, while
NFPA 505-2018 lists 19 different types
of powered industrial trucks (the ANSI
B56.1 standard does not list types of
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powered industrial trucks). OSHA is
considering adding these eight new
truck types to modernize its standard
and improve worker safety. The eight
new truck types not currently listed in
OSHA'’s powered industrial trucks
standards are:

e CGH: Compressed hydrogen-
powered unit utilizing a fuel cell that
has minimum acceptable safeguards
against inherent fire and electrical shock
hazards.

e CN: Compressed natural gas-
powered unit that has minimum
acceptable safeguards against inherent
fire hazards.

e CNS: Compressed natural gas-
powered unit that, in addition to
meeting the requirements for Type CN
units, is provided with additional
safeguards to the exhaust, fuel, and
electric systems;

e DX: Diesel-powered unit in which
the diesel engine and the electric fittings
and equipment are designed,
constructed, and assembled in such a
way that the unit can be used in
atmospheres that contain specifically
named flammable vapors, dusts, and,
under certain conditions, fibers.

¢ G/CN: Gasoline or compressed
natural gas unit that has minimum
acceptable safeguards against inherent
fire hazards.

¢ G/LP: Gasoline or liquefied
petroleum gas unit that has minimum
acceptable safeguards against inherent
fire hazards;

e GS/CNS: Gasoline or compressed
natural gas unit and, in addition to
meeting all the requirements for G/CN
units, is provided with additional
safeguards to the exhaust, fuel, and
electric systems.

e GS/LPS: Gasoline or liquefied
petroleum gas unit and, in addition to
meeting all the requirements for the G/
LP units, is provided with additional
safeguards to the exhaust, fuel, and
electric systems.

(a) Please provide OSHA with data on
characteristics such as usage,
specifications, capacity, function, ages,
and lifespans of trucks in your fleet for
the 19 truck types listed in the NFPA
standard. Please include information on
the number of each type of truck you
use, the number of employees assigned
to operate these trucks, and for what
activities each type of truck is used.

(b) In addition to these 19 truck types,
should OSHA consider including any
other types of powered industrial trucks
in a future OSHA standard? What would
be the basis for inclusions, given that
those types are not currently in NFPA
505-20187

(c) How commonly used are the eight
powered industrial truck types

identified in NFPA 505-2018 but not in
OSHA'’s current standard?

(d) In the Supporting Statement for
the 2017 Information Collection Request
of the standard on powered industrial
trucks (29 CFR 1910.178) (Office of
Management and Budget (OMB) Control
No. 1218-0242 (September 2017)),
OSHA estimated that 1.8 million
workers operate 1.2 million trucks
within all affected establishments in
construction, general industry,
longshoring, marine terminals, and
shipyards.” Do these estimates
accurately reflect the current number of
workers and trucks affected by the
standard on powered industrial trucks
in general industry (29 CFR 1910.178)?
If not, should the number of workers
and trucks be adjusted up or down and
by how much?

2. Truck Operations, Maintenance, and
Training

(a) Do you perform training in-house
or contract out to specialists?

(b) If you provide training in-house,
do you purchase training modules or
develop your own?

(c) Who actually provides the training
(e.g., supervisor, safety and health
specialist)?

(d) Is your current training limited to
truck operations and maintenance or do
you manage a broad occupational safety
and health training program that
includes training on trucks? For all of
your workplace safety and health
training programs, please provide
details on length, frequency, scope, and
types of technical resources deployed
(e.g., DVDs, online courses, hands-on
training, computer simulation or
robotics).

(e) Are OSHA'’s current training
requirements adequate or excessive? If
not adequate, what modifications or
additional requirements should OSHA
consider? If excessive, what
requirements are unnecessary or overly
burdensome?

(f) Does your workplace have a
training program that you think is more
effective than that required by the
OSHA standard?

7 Docket Exhibit OSHA-2011-0062-0009,
Document ID 0009, p. 5, https://
www.regulations.gov/document?’D=OSHA-2011-
0062-0009. As reported in that document (2017 ICR
supporting statement), “In 1998, OSHA published
a final rule in which it revised the operator training
requirements specified by paragraph (1) of the
Standard (see 63 FR 66238). As part of this
rulemaking, the agency performed a Final Economic
Analysis (FEA) (see 63 FR 66262). Using data from
the FEA for the burden hour and cost estimates
described below, OSHA finds that the Standard
applies to employers using an estimated 1,210,679
powered industrial trucks operated by about
1,816,018 workers.”

(g) Please share the aspects of the
program in your workplace that you
recommend OSHA consider and
provide any data to support its
effectiveness.

(h) Are you using any powered
industrial truck aftermarket equipment,
such as a back-up camera or perimeter
sensor alarm? Is such equipment
effective in reducing accidents?

(i) What number or percentage of
powered industrial trucks in use have
rollover protection or enclosures?

(j) Can powered industrial trucks
without rollover protection be
retrofitted? If so, how, and what is your
estimate of that cost?

(k) How often do you inspect your
powered industrial trucks? Please
describe your inspection procedures
and provide any checklists that are
used.

3. Incidents and Injuries

(a) What are the most common types
of workplace incidents and injuries
involving powered industrial trucks that
have occurred in your facility or
industry (e.g., rollovers, struck by,
falling off docks)?

(b) What are the most common causes
of hazardous incidents involving
powered industrial trucks (please
specify those factors)? Please provide
case reports, redacted data, or
aggregated data, and information
quantifying and describing such
incidents.

(c) Which activities involving
powered industrial trucks result in the
most incidents (e.g., loading, unloading,
traveling, backing up)?

(d) Do more incidents occur with
older equipment? If so, please provide
detailed information on why the older
equipment is more hazardous.

(e) Do incidents vary by type of
industrial truck, and if so, how?

4. Consistency Among OSHA Standards

(a) If OSHA determines that it is
necessary to revise the general industry
standard, how should the agency
consider revising the maritime and
construction powered industrial trucks
standards?

(b) Should OSHA’s maritime and
construction standards be identical or,
at least, substantially similar to the
general industry standard?

(c) Are there differences specific to
the maritime and construction
industries that should be addressed
through different requirements?


https://www.regulations.gov/document?D=OSHA-2011-0062-0009
https://www.regulations.gov/document?D=OSHA-2011-0062-0009
https://www.regulations.gov/document?D=OSHA-2011-0062-0009
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B. Consensus Standards

1. American National Standards
Institute

As previously stated, OSHA’s
standards addressing powered
industrial trucks reference ANSI B56.1,
developed in 1969. However, this
consensus standard has been updated
several times since then with the latest
version published in 2018 (ANSI/ITSDF
B56.1a).

(a) Do the requirements in the 2018
edition of ANSI/ITSDF B56.1a
adequately protect workers operating
powered industrial trucks?

(b) What requirements, if any, are
missing from this ANSI standard that
would ensure safety for employees
during powered industrial truck
operations?

(c) Does compliance with ANSI/
ITSDF B56.1a-2018 address most
hazards commonly encountered with
powered industrial trucks and is it
better or preferable than the existing
OSHA regulation? Please explain.

(d) Are there any hazards not
addressed by ANSI/ITSDF B56.1a—
20187

(e) Are there any requirements in
ANSI/ITSDF B56.1a-2018 that reduce
worker safety?

2. National Fire Protection Association

The National Fire Protection
Association standard (NFPA 505—-2018)
is the fire safety standard for powered
industrial trucks and covers truck types,
designations, areas of use, maintenance,
and operation of powered industrial
trucks.

(a) Does compliance with the NFPA
standard ensure that workers are
protected from hazards associated with
the operation of powered industrial
trucks, or are there additional
procedures OSHA should consider?

(b) Are employers currently in
compliance with this consensus
standard? If not, what provisions are
employers not following? Why?

3. Other Standards

Are there other standards OSHA
should consider or use if the agency
determines it is necessary to revise its
powered industrial trucks standards?

C. Compliance Issues

(a) If OSHA decides to revise the
standards based on the most recent
ANSI and NFPA standards, what
requirements, if any, in ANSI/ITSDF
B56.1a—2018 and NFPA 505-2018
would make it difficult or impossible for
older equipment to be in compliance?

(b) If OSHA revises the standards on
powered industrial trucks, should

OSHA consider grandfathering in
powered industrial trucks manufactured
before a certain date and, if so, what
date would that be? Please provide your
reasoning for that date.

(c) Would it be appropriate for
grandfathering dates to vary for different
types of truck?

(d) If OSHA decides to consider
grandfathering older equipment, is there
a future date OSHA should set beyond
which the “grandfathered” clause (or
safe harbor) should not apply?

(e) How many older powered
industrial trucks are you using? What
type of trucks are these and what do you
use them for?

(f) How many powered industrial
trucks do you use that do not have seat
belts?

(g) Can any of these trucks be
retrofitted with seat belts? If so, how,
and what is your estimate of that cost?

(h) What is the average life span of a
powered industrial truck?

D. Economic Issues

(a) Please describe in detail any
provision of the current standard that
you believe is outdated, unnecessary, or
ineffective; or imposes costs that exceed
benefits. Please provide information
supporting your view, including data,
studies, and articles.

(b) To what extent do employers
already comply with the current ANSI
consensus standard (ANSI/ITSDF
B56.1a—2018)? Are there situations
where equipment could be easily
retrofitted to meet the requirements
contained in the revised consensus
standard ANSI/ITSDF B56.1a—20187
Please include information on the type
of vehicle and modifications necessary,
including how much time is required to
perform the retrofitting, the type of
worker who could do the retrofitting,
and the cost of equipment needed for
the vehicle modification or the cost to
contract out the work.

(c) What are the baseline practices in
your industry with respect to complying
with the provisions of consensus
standards relating to training, operation,
maintenance, or work practices?

(d) Is there older equipment that
cannot be updated without significant
cost, and what factors would contribute
to the costs of retrofitting or augmenting
older equipment to achieve compliance
with ANSI/ITSDF B56.1a-20187 Please
specify the types of costs (i.e., labor,
materials, equipment, and consultant
fees) that affected employers would
incur to comply with ANSI/ITSDF
B56.1a—2018 and the costs per unit (e.g.,
worker, machinery, energy). If a new
OSHA standard required changes that
applied to older powered industrial

trucks, at what cost of compliance
expense would it be more cost effective
simply to replace older trucks with
newer ones?

(e) If OSHA incorporated the
requirements of NFPA 505-2018 into its
standards and applied it to older
powered industrial trucks, would
employers retrofit or augment their
older trucks, or replace them with
already-compliant trucks?

(f) Are there particular impacts on
small entities from a revision to the
powered industrial trucks standards that
references current consensus standards,
including ANSI/ITSDF B56.1a—20187

(g) Would small entities face
economic or technological feasibility
challenges to comply with revised
standards that reference current
consensus standards?

(h) Do you identify as a small entity
in your industry? If so, what is the basis
for that identification (for example,
reliance on Small Business
Administration size standards)? If you
are uncertain as to your qualifications as
a small entity, please provide details on
your establishment size in terms of
number of employees and categories of
employee occupations; industry
identification (by North American
Industrial Classification System 6-digit
code, if available); and the primary
types of goods or services produced by
your company.

(i) Please describe in detail the
technical or financial concerns that
employers encounter when
implementing or planning the
implementation of safety programs for
powered industrial trucks.

(1) OSHA requests comments,
particularly from small entities, on
current practices with respect to safe
handling and operation of powered
industrial trucks. Please identify the
practices that are critical to safe
handling and operation of powered
industrial trucks (i.e., those practices
whose absence would significantly
compromise the safety of employees).
Please discuss the role of employee
training in your safety programs
involving powered industrial trucks and
the perceived benefits of employee
training. Where possible, please
estimate the cost per employee for any
component of your safety programs
involving powered industrial trucks.

E. Other Comments/Suggestions/
Concerns

OSHA invites interested persons—
including employers, trade associations,
workers, worker organizations, and
public health and safety organizations—
to submit information, comments, data,
studies, and other materials on the
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issues and questions in this RFIL In
particular, OSHA invites comment on
specific issues and requests information
and data about practices at affected
establishments in general industry,
construction, shipyard employment,
and marine cargo handling. When
submitting comments in response to
questions or issues raised or revisions
that OSHA is considering, OSHA
requests that you explain your rationale
and, if possible, provide data and
information to support your comments
and recommendations.

Authority and Signature

Loren Sweatt, Acting Assistant
Secretary of Labor for Occupational
Safety and Health, authorized the
preparation of this notice pursuant to 29
U.S.C. 653,655, and 657, Secretary’s
Order 1-2012 (77 FR 3912; Jan. 25,
2012), and 29 CFR part 1911.

Signed at Washington, DC, on March 5,
2019.

Loren Sweatt,

Acting Assistant Secretary of Labor for
Occupational Safety and Health.

[FR Doc. 201904338 Filed 3-8-19; 8:45 am]
BILLING CODE 4510-26-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 100
[Docket Number USCG-2018-1098]
RIN 100-AA08

Special Local Regulations; Annual
Boyne Thunder Poker Run; Charlevoix,
Mi

AGENCY: Coast Guard, DHS.

ACTION: Notification of proposed
rulemaking.

SUMMARY: The Coast Guard proposes to
add a special local regulation to increase
safety in the navigable waters of Round
Lake and Pine River Channel,
Charlevoix, MI during the annual Boyne
Thunder Poker Run. The proposal will
allow the Coast Guard Patrol
Commander to control vessel traffic
during the event in this small and
restricted waterway. The proposed
regulation will be enforced during the
day of the event. The date and time will
be announced via a Notice of
Enforcement. We invite your comments
on this proposed rulemaking.

DATES: Comments and related material
must be received by the Coast Guard on
or before May 10, 2019.

ADDRESSES: You may submit comments
identified by docket number USCG—
2018-1098 using the Federal e-
Rulemaking Portal at http://
www.regulations.gov. Type the docket
number (USCG—2018-1098) in the
“SEARCH” box and click “SEARCH.”
See the “Public Participation and
Request for Comments” portion of the
SUPPLEMENTARY INFORMATION section for
further instructions on submitting
comments.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this rule, call or
email MST2 Blackledge, Waterways
Management, Coast Guard Sector Sault
Sainte Marie, U.S. Coast Guard;
telephone 906—253-2443, email
Onnalee.A.Blackledge@uscg.mil.
SUPPLEMENTARY INFORMATION:

I. Table of Abbreviations

CFR Code of Federal Regulations

COTP Captain of the Port

DHS Department of Homeland Security
FR Federal Register

NPRM Notice of proposed rulemaking
§ Section

U.S.C. United States Code

II. Background, Purpose, and Legal
Basis

The Annual Boyne Thunder Poker
Run is a charity marine event occurring
in the month of July with a route that
runs from Boyne City out to Lake
Michigan and back to Boyne City. This
event, occurring annually for the past 15
years, includes approximately 100
participants in offshore type power
vessels. Round Lake and Pine River
Channel are small restricted waterways
that normally have a variety of
recreational users and a commercial
ferry that provides service to Beaver
Island. This mix of vessels in close
proximity to the event warrants
additional safety measures.

The legal basis for this proposed
rulemaking is found at 33 U.S.C. 1233;
33 CFR 1.05-1; Department of
Homeland Security Delegation No.
0170.1.

III. Discussion of Proposed Rule

The Captain of the Port Sault Sainte
Marie (COTP) has determined that
adding the Annual Boyne City Poker
Run to the list of Special Local
Regulations in the navigable waters of
Round Lake and Pine River Channel in
Charlevoix, MI is the most practical way
to ensure the safety of the boating
public.

V. Regulatory Analyses

We developed this proposed rule after
considering numerous statutes and
Executive Orders related to rulemaking.

Below we summarize our analyses
based on a number of these statutes and
Executive Orders, and we discuss First
Amendment rights of protestors.

A. Regulatory Planning and Review

Executive Orders 12866 and 13563
direct agencies to assess the costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits.
Executive Order 13771 directs agencies
to control regulatory costs through a
budgeting process. This NPRM has not
been designated a “‘significant
regulatory action,” under Executive
Order 12866. Accordingly, the NPRM
has not been reviewed by the Office of
Management and Budget (OMB), and
pursuant to OMB guidance it is exempt
from the requirements of Executive
Order 13771.

This regulatory action determination
is based on the size, location, duration,
and time-of-day for the Special Local
Regulation. Vessel traffic will be able to
safely transit through the regulated area
which will impact a small designated
area within the COTP zone for a short
duration of time. Moreover, the Coast
Guard will issue Broadcast Notice to
Mariners via VHF—FM marine channel
16 about the special local area.

B. Impact on Small Entities

The Regulatory Flexibility Act of
1980, 5 U.S.C. 601-612, as amended,
requires Federal agencies to consider
the potential impact of regulations on
small entities during rulemaking. The
term ‘‘small entities”” comprises small
businesses, not-for-profit organizations
that are independently owned and
operated and are not dominant in their
fields, and governmental jurisdictions
with populations of less than 50,000.
The Coast Guard certifies under 5 U.S.C.
605(b) that this rule will not have a
significant economic impact on a
substantial number of small entities.

While some owners or operators of
vessels intending to transit the regulated
area may be small entities, for the
reasons stated in section V.A. above,
this rule will not have a significant
economic impact on any vessel owner
or operator.

If you think that your business,
organization, or governmental
jurisdiction qualifies as a small entity
and that this rule would have a
significant economic impact on it,
please submit a comment (see
ADDRESSES) explaining why you think it
qualifies and how and to what degree
this rule would economically affect it.

Under section 213(a) of the Small
Business Regulatory Enforcement
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Fairness Act of 1996 (Pub. L. 104-121),
we want to assist small entities in
understanding this rule. If the rule
would affect your small business,
organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please contact the person
listed in the FOR FURTHER INFORMATION
CONTACT section. The Coast Guard will
not retaliate against small entities that
question or complain about this rule or
any policy or action of the Coast Guard.

C. Collection of Information

This rule will not call for a new
collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520).

D. Federalism and Indian Tribal
Governments

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. We have
analyzed this proposed rule under that
Order and have determined that it is
consistent with the fundamental
federalism principles and preemption
requirements described in Executive
Order 13132.

Also, this proposed rule does not have
tribal implications under Executive
Order 13175, Consultation and
Coordination with Indian Tribal
Governments, because it would not have
a substantial direct effect on one or
more Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes.
If you believe this rule has implications
for federalism or Indian tribes, please
contact the person listed in the FOR
FURTHER INFORMATION CONTACT section.

E. Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this
proposed rule will not result in such an
expenditure, we do discuss the effects of
this rule elsewhere in this preamble.

F. Environment

We have analyzed this proposed rule
under Department of Homeland
Security Management Directive 023-01
and Commandant Instruction
M16475.1D, which guide the Coast
Guard in complying with the National
Environmental Policy Act of 1969 (42
U.S.C. 4321—4370f), and have made a
preliminary determination that this
action is one of a category of actions that
do not individually or cumulatively
have a significant effect on the human
environment. This proposed rule
prohibits vessels from entering,
transiting through, or anchoring within
the regulated area without the
permission of the Coast Guard Patrol
Commander. Normally such actions are
categorically excluded from further
review under paragraph L61 of
Appendix A, Table 1 of DHS Instruction
Manual 023-01-001-01, Rev. 01. A
preliminary Record of Environmental
Consideration supporting this
determination is available in the docket
where indicated under ADDRESSES. We
seek any comments or information that
may lead to the discovery of a
significant environmental impact from
this rule.

G. Protest Activities

The Coast Guard respects the First
Amendment rights of protesters.
Protesters are asked to contact the
person listed in the FOR FURTHER
INFORMATION CONTACT section to
coordinate protest activities so that your
message can be received without
jeopardizing the safety or security of
people, places or vessels.

V. Public Participation and Request for
Comments

We view public participation as
essential to effective rulemaking, and
will consider all comments and material
received during the comment period.
Your comment can help shape the
outcome of this rulemaking. If you
submit a comment, please include the
docket number for this rulemaking,
indicate the specific section of this
document to which each comment
applies, and provide a reason for each
suggestion or recommendation.

We encourage you to submit
comments through the Federal e-
Rulemaking Portal at http://
www.regulations.gov. If your material
cannot be submitted using http://
www.regulations.gov, contact the person
in the FOR FURTHER INFORMATION
CONTACT section of this document for
alternate instructions.

We accept anonymous comments. All
comments received will be posted

without change to http://
www.regulations.gov and will include
any personal information you have
provided. For more about privacy and
the docket, visit http://
www.regulations.gov/privacynotice.

Documents mentioned in this NPRM
as being available in the docket, and all
public comments, will be in our online
docket at http://www.regulations.gov
and can be viewed by following that
website’s instructions. Additionally, if
you go to the online docket and sign up
for email alerts, you will be notified
when comments are posted or a final
rule is published.

List of Subjects in 33 CFR Part 100

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

For the reasons discussed in the
preamble, the Coast Guard proposes to
amend 33 CFR part 100 as follows:

m 1. The authority citation for part 100
continues to read as follows:

Authority: 33 U.S.C. 1233; 33 CFR 1.05—
1.

m 2. Add § 100.929 to read as follows:

§100.929 Special Local Regulations;
Annual Boyne Thunder Poker Run;
Charlevoix, MI.

(a) Regulated area. These Special
Local Regulations apply to all U.S.
navigable waters of Round Lake and
Pine River Channel, Charlevoix, MI,
within an area bordered by a line at the
entrance of the Pine River Channel
charted in position 45°19’15” N,
085°15’55” W to 45°19°13” N, 085°15’55”
W to the southeast end of Round Lake
charted in position 45°18’57” N,
085°14’49” W to 45°18’56” N, 085°14’50”
W.

(b) Special Local Regulation. The
regulations of § 100.901 apply. No
vessel may enter, transit through, or
anchor within the regulated area
without the permission of the Coast
Guard Patrol Commander.

(c) Enforcement Period. The Coast
Guard will issue a Notice of
Enforcement with the exact time and
date in July that this regulated area will
be enforced.

Dated: March 5, 2019.

P.S. Nelson,

Captain, U.S. Coast Guard, Captain of the
Port Sault Sainte Marie.

[FR Doc. 2019—04281 Filed 3—-8—19; 8:45 am]
BILLING CODE 9110-04-P
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ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[EPA-R04-OAR-2018-0759 FRL-9990-67—
Region 4]

Air Plan Approval; Tennessee;
Interstate Transport (Prongs 1 and 2)
for the 2010 1-Hour NO, Standard

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: The Environmental Protection
Agency (EPA) is proposing to approve a
State Implementation Plan (SIP)
revision submitted by the State of
Tennessee, through the Tennessee
Department of Environment &
Conservation (TDEC), through a letter
dated May 14, 2018, for the purpose of
addressing the Clean Air Act (CAA or
Act) “good neighbor” interstate
transport (prongs 1 and 2) infrastructure
SIP requirements for the 2010 1-hour
Nitrogen Dioxide (NO,) National
Ambient Air Quality Standard
(NAAQS). The CAA requires that each
state adopt and submit a SIP for the
implementation, maintenance, and
enforcement of each NAAQS
promulgated by EPA, commonly
referred to as an “infrastructure SIP.”
Specifically, EPA is proposing to
approve Tennessee’s May 14, 2018, SIP
revision addressing prongs 1 and 2 to
ensure that air emissions in the State do
not significantly contribute to
nonattainment or interfere with
maintenance of the 2010 1-hour NO,
NAAQS in any other state.

DATES: Comments must be received on
or before April 10, 2019.

ADDRESSES: Submit your comments,
identified by Docket ID No. EPA-R04—
OAR-2018-0759 at http://
www.regulations.gov. Follow the online
instructions for submitting comments.
Once submitted, comments cannot be
edited or removed from Regulations.gov.
EPA may publish any comment received
to its public docket. Do not submit
electronically any information you
consider to be Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Multimedia submissions (audio, video,
etc.) must be accompanied by a written
comment. The written comment is
considered the official comment and
should include discussion of all points
you wish to make. EPA will generally
not consider comments or comment
contents located outside of the primary
submission (i.e., on the web, cloud, or
other file sharing system). For
additional submission methods, the full

EPA public comment policy,
information about CBI or multimedia
submissions, and general guidance on
making effective comments, please visit
http://www2.epa.gov/dockets/
commenting-epa-dockets.

FOR FURTHER INFORMATION CONTACT:
Evan Adams of the Air Regulatory
Management Section, Air Planning and
Implementation Branch, Air, Pesticides
and Toxics Management Division, U.S.
Environmental Protection Agency,
Region 4, 61 Forsyth Street SW, Atlanta,
Georgia 30303—8960. Mr. Adams can be
reached by phone at (404) 562—9009 or
via electronic mail at adams.evan@
epa.gov.

SUPPLEMENTARY INFORMATION:

I. Background

On January 22, 2010, EPA established
anew 1-hour primary NAAQS for NO,
at a level of 100 parts per billion (ppb),
based on a 3-year average of the 98th
percentile of the yearly distribution of 1-
hour daily maximum
concentrations.! See 75 FR 6474
(February 9, 2010). This NAAQS is
designed to protect against exposure to
the entire group of nitrogen oxides
(NOx). NO:s is the component of greatest
concern and is used as the indicator for
the larger group of NOx. Emissions that
lead to the formation of NO, generally
also lead to the formation of other NOx.
Therefore, control measures that reduce
NO, can generally be expected to reduce
population exposures to all gaseous
NOx which may have the co-benefit of
reducing the formation of ozone and
fine particles both of which pose
significant public health threats. For
comprehensive information on the 2010
1-hour NO> NAAQS, please refer to the
February 9, 2010 Federal Register
notice. See 75 FR 6474.

Whenever EPA promulgates a new or
revised NAAQS, CAA section 110(a)(1)
requires states to make SIP submissions
to provide for the implementation,
maintenance, and enforcement of the
NAAQS.2 This particular type of SIP
submission is commonly referred to as
an “infrastructure SIP.” These

1 Subsequently, after careful consideration of the
scientific evidence and information available, on
April 18, 2018, EPA published a final action to
retain the current NO, standard at the 2010 level
of 100 ppb. This action was taken after review of
the full body of available scientific evidence and
information, giving particular weight to the
assessment of the evidence in the 2016 NOx
Integrated Science Assessment; analyses and
considerations in the Policy Assessment; the advice
and recommendations of the Clean Air Scientific
Advisory Committee; and public comments. See 83
FR 17226 (April 18, 2018).

2 States were required to submit infrastructure
SIPs for the 2010 1-hour NO> NAAQS to EPA no
later than January 22, 2013.

submissions must meet the various
requirements of CAA section 110(a)(2),
as applicable. Due to ambiguity in some
of the language of CAA section
110(a)(2), EPA believes that it is
appropriate to interpret these provisions
in the specific context of acting on
infrastructure SIP submissions. EPA has
previously provided comprehensive
guidance on the application of these
provisions through a guidance
document for infrastructure SIP
submissions and through regional
actions on infrastructure submissions.3
Unless otherwise noted below, EPA is
following that existing approach in
acting on this submission. In addition,
in the context of acting on such
infrastructure submissions, EPA
evaluates the submitting state’s SIP for
compliance with statutory and
regulatory requirements, not for the
state’s implementation of its SIP.# EPA
has other authority to address any issues
concerning a state’s implementation of
the rules, regulations, consent orders,
etc. that comprise its SIP.

Section 110(a)(2)(D) has two
components: 110(a)(2)(D)(i) and
110(a)(2)(D)(ii). Section 110(a)(2)(D)(i)
includes four distinct components,
commonly referred to as “prongs,” that
must be addressed in infrastructure
SIPs. The first two prongs, which are
codified in section 110(a)(2)(D)(i)(I), are
provisions that prohibit any source or
other type of emissions activity in one
state from contributing significantly to
nonattainment of the NAAQS in another
state (prong 1) and from interfering with
maintenance of the NAAQS in another
state (prong 2). EPA sometimes refers to
the prong 1 and prong 2 conjointly as
the “good neighbor” provision of the
CAA. The third and fourth prongs,
which are codified in section
110(a)(2)(D)(i)(II), are provisions that
prohibit emissions activity in one state
from interfering with measures required
to prevent significant deterioration of air
quality in another state (prong 3) and
from interfering with measures to
protect visibility in another state (prong

3EPA explains and elaborates on these
ambiguities and its approach to address them in its
September 13, 2013 Infrastructure SIP Guidance
(available at https://www3.epa.gov/airquality/
urbanair/sipstatus/docs/Guidance_on_
Infrastructure_SIP_Elements_Multipollutant
FINAL Sept 2013.pdf), as well as in numerous
agency actions, including EPA’s prior action on
Tennessee’s infrastructure SIP to address other
110(a)(2) elements for the PM, s NAAQS entitled
“Air Quality Plans; Tennessee; Infrastructure
Requirements for the 2012 PM, 5 National Ambient
Air Quality Standard;” in the section “What is
EPA’s approach to the review of infrastructure SIP
submissions?” See 82 FR 2295 at 2296-2299
(January 9, 2017).

4 See Montana Environmental Information Center
v. Thomas, 902 F.3d 971 (9th Cir. 2018).
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4). Section 110(a)(2)(D)(ii) requires SIPs
to include provisions ensuring
compliance with sections 115 and 126
of the Act, relating to interstate and
international pollution abatement.

EPA’s most recent infrastructure SIP
guidance, the September 13, 2013,
“Guidance on Infrastructure State
Implementation Plan (SIP) Elements
under Clean Air Act Sections 110(a)(1)
and 110(a)(2),” did not explicitly
include criteria for how the Agency
would evaluate infrastructure SIP
submissions intended to address section
110(a)(2)(D)({i)(I).> With respect to
certain pollutants, such as ozone and
particulate matter (PM), EPA has
addressed interstate transport in eastern
states in the context of regional
rulemaking actions that quantify state
emission reduction obligations.® For
NO.,, EPA has considered available
information such as current air quality,
emissions data and trends, and
regulatory provisions that control source
emissions to determine whether
emissions from one state interfere with
the attainment or maintenance of the
NAAQS in another state. EPA’s review
and proposed action on Tennessee’s
CAA section 110(a)(2)(D)(i)(I) interstate
transport SIP revisions for the 2010 NO,
NAAQS is informed by these
considerations.

Through this proposed action, EPA is
proposing to approve Tennessee’s May
14, 2018, SIP revision addressing prong
1 and prong 2 requirements for the 2010
1-hour NO, NAAQS.” The State
addressed CAA section 110(a)(2)(D)@1)()
by providing information supporting its
conclusion that emissions from
Tennessee do not significantly
contribute to nonattainment or interfere

5 At the time the September 13, 2013, guidance
was issued, EPA was litigating challenges raised
with respect to its Cross-State Air Pollution Rule
(CSAPR), 76 FR 48208 (August 8, 2011), designed
to address the CAA section 110(a)(2)(D)(i)(I)
interstate transport requirements with respect to the
1997 ozone and the 1997 and 2006 PM, s NAAQS.
CSAPR was vacated and remanded by the United
States Court of Appeals for the District of Columbia
Circuit (D.C. Circuit) in 2012 pursuant to EME
Homer City Generation, L.P. v. EPA, 696 F.3d 7.
EPA subsequently sought review of the D.C.
Circuit’s decision by the Supreme Court, which was
granted in June 2013. As EPA was in the process
of litigating the interpretation of section
110(a)(2)(D)(1)) at the time the infrastructure SIP
guidance was issued, EPA did not issue guidance
specific to that provision. The Supreme Court
subsequently vacated the D.C. Circuit’s decision
and remanded the case to that court for further
review. 134 S. Ct. 1584 (2014). On July 28, 2015,
the D.C. Circuit issued a decision upholding
CSAPR, but remanding certain elements for
reconsideration. 795 F.3d 118.

6 Nitrogen Oxides (NOx) SIP Call, 63 FR 57371
(October 27, 1998); Clean Air Interstate Rule (CAIR),
70 FR 25172 (May 12, 2005); CSAPR, 76 FR 48208
(August 8, 2011).

7 EPA received this SIP revision on May 16, 2018.

with maintenance of the 2010 1-hour
NO, NAAQS. All other applicable
infrastructure SIP requirements for
Tennessee for the 2010 1-hour NO,
NAAQS have been addressed in
separate rulemakings. See 80 FR 14019
(March 18, 2015) and 82 FR 27428 (June
15, 2017).

II. What is EPA’s analysis of how
Tennessee addressed prongs 1 and 27

In Tennessee’s May 14, 2018, SIP
revision, the State concluded that its SIP
adequately addresses prongs 1 and 2
with respect to the 2010 1-hour NO,
NAAQS. Tennessee provides the
following reasons for its determination:
(1) The most recent valid design values
for the 1-hour NO, standard in
Tennessee and the neighboring states of
Arkansas, Georgia, Kentucky, Missouri,
North Carolina, South Carolina, and
Virginia are below the 2010 standard;
(2) total emissions of NOx in the State
have trended downward since 2008; and
(3) the SIP contains state regulations
that directly or indirectly control NOx
emissions. EPA preliminarily agrees
with the State’s conclusion based on the
rationale discussed below.

First, EPA notes that there are no
designated nonattainment areas for the
2010 1-hour NO, NAAQS in Tennessee
or the neighboring states. On February
17,2012 (77 FR 9532), EPA designated
the entire country as “unclassifiable/
attainment”” for the 2010 1-hour NO,
NAAQS, stating that “‘available
information does not indicate that the
air quality in these areas exceeds the
2010 1-hour NO, NAAQS.”

Second, the 2015-2017 NO; design
values in Tennessee and neighboring
states are well below the 2010 1-hour
NO, NAAQS standard of 100 ppb. The
highest monitored 2015-2017 valid
design values for the neighboring states
of Arkansas, Georgia, Kentucky,
Missouri, North Carolina, South
Carolina, and Virginia are below the
2010 standard (at 42, 56, 49, 49, 38, 42,
and 45 ppb, respectively).8 The design
values in Tennessee, and neighboring
states, during this time period were 44
to 62 percent below the NAAQS. During
the 2015-2017 time period, Georgia

8Monitoring sites must meet the data
completeness requirements listed in Appendix S to
40 CFR part 50 in order to have a valid design
value. Table 1 in Tennessee’s submittal and EPA’s
air quality design value website—https://
www.epa.gov/air-trends/air-quality-design-values—
indicate that not all design values are valid for the
neighboring states of Kentucky (41), Missouri (45),
North Carolina (39), South Carolina (38), and
Virginia (38) (the parentheses contain the highest
invalid design value in ppb for each state as
reported in EPA’s air quality design value website).
Additionally, Alabama and Mississippi have no
valid 2015-2017 NO, design values.

recorded the highest monitored 98th
percentile concentration value in the
neighboring states (61.1 ppb in 2016).

Third, total NOx emissions data
provided by the State shows that NOx
emissions in Tennessee decreased from
430,384 tons in 2008 to 271,383 tons in
2014, a reduction of approximately 37
percent.? The area, nonroad, onroad,
and point sources are all considered in
the total emissions data provided by the
State. Onroad vehicles continue to be
the largest emitters of NOx in
Tennessee, emitting 131,422 tons
according to the 2014 data. Despite
onroad mobile sources being the
primary contributors to NOx emissions,
the data from Tennessee’s submittal
shows a 35 percent decrease in onroad
mobile emissions from 2008 to 2014.

Finally, Tennessee identifies the
following SIP-approved State rules that
directly or indirectly control NOx
emissions: Rule 1200-03—-09-.01—
Construction Permits (regulating the
construction of new sources and the
modification of existing sources); Rule
1200-03-06—.03—General Provisions
and Rule 1200-03-07-.07—General
Provisions and Applicability for Process
Gaseous Emission Standards (both
regulating gaseous emissions from non-
process and process emission sources);
and Rule 1200-03-13-.01—Violation
Statement (providing for enforcement
actions for failure to comply with
Tennessee air regulations).

For all the reasons discussed above,
EPA has preliminarily determined that
Tennessee does not contribute
significantly to nonattainment or
interfere with maintenance of the 2010
1-hour NO, NAAQS in any other state
and that Tennessee’s SIP includes
adequate provisions to prevent
emissions sources within the State from
significantly contributing to
nonattainment or interfering with
maintenance of this standard in any
other state.

IIL. Proposed Action

As described above, EPA is proposing
to approve Tennessee’s May 14, 2018,
SIP revision addressing prongs 1 and 2
of CAA section 110(a)(2)(D)(i) for the
2010 1-hour NO, NAAQS.

IV. Statutory and Executive Order
Reviews

Under the CAA, the Administrator is
required to approve a SIP submission
that complies with the provisions of the
Act and applicable Federal regulations.
See 42 U.S.C. 7410(k); 40 CFR 52.02(a).

9 See Table 2 in Tennessee’s submittal, which is
based on emissions trends data extracted from the
EPA website at https://www.epa.gov/air-emissions-
inventories/air-pullutants-emissions-trends-data.
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Thus, in reviewing SIP submissions,
EPA’s role is to approve state choices,
provided that they meet the criteria of
the CAA. This action merely proposes to
approve state law as meeting Federal
requirements and does not impose
additional requirements beyond those
imposed by state law. For that reason,
this proposed action:

¢ Is not a significant regulatory action
subject to review by the Office of
Management and Budget under
Executive Orders 12866 (58 FR 51735,
October 4, 1993) and 13563 (76 FR 3821,
January 21, 2011);

e Is not an Executive Order 13771 (82
FR 9339, February 2, 2017) regulatory
action because SIP approvals are
exempted under Executive Order 12866;

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

e Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

¢ Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104—4);

¢ Does not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

e Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

¢ Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

¢ Is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the CAA; and

¢ Does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

The SIP is not approved to apply on
any Indian reservation land or in any
other area where EPA or an Indian tribe
has demonstrated that a tribe has
jurisdiction. In those areas of Indian
country, the rule does not have tribal
implications as specified by Executive
Order 13175 (65 FR 67249, November 9,
2000), nor will it impose substantial
direct costs on tribal governments or
preempt tribal law.

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Intergovernmental relations,
Nitrogen dioxide, Ozone, Reporting and
recordkeeping requirements.

Authority: 42 U.S.C. 7401 et seq.

Dated: February 27, 2019.
Mary S. Walker,
Acting Regional Administrator, Region 4.
[FR Doc. 2019—04390 Filed 3—8-19; 8:45 am]|
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[EPA-R04-OAR-2018-0720; FRL-9990-66—
Region 4]

Air Plan Approval; Georgia; Interstate
Transport (Prongs 1 and 2) for the 2010
1-Hour NO,, Standard

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: The Environmental Protection
Agency (EPA) is proposing to approve a
State Implementation Plan (SIP)
revision submitted by the State of
Georgia, through the Georgia
Environmental Protection Division
(Georgia EPD), through a letter dated
July 24, 2018, for the purpose of
addressing the Clean Air Act (CAA or
Act) “good neighbor” interstate
transport (prongs 1 and 2) infrastructure
SIP requirements for the 2010 1-hour
Nitrogen Dioxide (NO) National
Ambient Air Quality Standard
(NAAQS). The CAA requires that each
state adopt and submit a SIP for the
implementation, maintenance, and
enforcement of each NAAQS
promulgated by EPA, commonly
referred to as an “infrastructure SIP.”
Specifically, EPA is proposing to
approve Georgia’s July 24, 2018, SIP
revision addressing prongs 1 and 2 to
ensure that air emissions in the State do
not significantly contribute to
nonattainment or interfere with
maintenance of the 2010 1-hour NO,
NAAQS in any other state.

DATES: Comments must be received on
or before April 10, 2019.

ADDRESSES: Submit your comments,
identified by Docket ID No. EPA-R04—
OAR-2018-0720 at http://
www.regulations.gov. Follow the online
instructions for submitting comments.
Once submitted, comments cannot be
edited or removed from Regulations.gov.
EPA may publish any comment received

to its public docket. Do not submit
electronically any information you
consider to be Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Multimedia submissions (audio, video,
etc.) must be accompanied by a written
comment. The written comment is
considered the official comment and
should include discussion of all points
you wish to make. EPA will generally
not consider comments or comment
contents located outside of the primary
submission (i.e., on the web, cloud, or
other file sharing system). For
additional submission methods, the full
EPA public comment policy,
information about CBI or multimedia
submissions, and general guidance on
making effective comments, please visit
http://www2.epa.gov/dockets/
commenting-epa-dockets.

FOR FURTHER INFORMATION CONTACT:
Evan Adams of the Air Regulatory
Management Section, Air Planning and
Implementation Branch, Air, Pesticides
and Toxics Management Division, U.S.
Environmental Protection Agency,
Region 4, 61 Forsyth Street SW, Atlanta,
Georgia 30303—-8960. Mr. Adams can be
reached by phone at (404) 562—-9009 or
via electronic mail at adams.evan@
epa.gov.

SUPPLEMENTARY INFORMATION:

I. Background

On January 22, 2010, EPA established
a new 1-hour primary NAAQS for NO,
at a level of 100 parts per billion (ppb),
based on a 3-year average of the 98th
percentile of the yearly distribution of
1-hour daily maximum
concentrations.! See 75 FR 6474
(February 9, 2010). This NAAQS is
designed to protect against exposure to
the entire group of nitrogen oxides
(NOx). NO, is the component of greatest
concern and is used as the indicator for
the larger group of NOx. Emissions that
lead to the formation of NO, generally
also lead to the formation of other NOx.
Therefore, control measures that reduce
NO: can generally be expected to reduce
population exposures to all gaseous
NOx which may have the co-benefit of
reducing the formation of ozone and
fine particles both of which pose

1 Subsequently, after careful consideration of the
scientific evidence and information available, on
April 18, 2018, EPA published a final action to
retain the current NO> standard at the 2010 level
of 100 ppb. This action was taken after review of
the full body of available scientific evidence and
information, giving particular weight to the
assessment of the evidence in the 2016 NOx
Integrated Science Assessment; analyses and
considerations in the Policy Assessment; the advice
and recommendations of the Clean Air Scientific
Advisory Committee; and public comments. See 83
FR 17226 (April 18, 2018).


http://www2.epa.gov/dockets/commenting-epa-dockets
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http://www.regulations.gov
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significant public health threats. For
comprehensive information on the 2010
1-hour NO> NAAQS, please refer to the
February 9, 2010 Federal Register
notice. See 75 FR 6474.

Whenever EPA promulgates a new or
revised NAAQS, CAA section 110(a)(1)
requires states to make SIP submissions
to provide for the implementation,
maintenance, and enforcement of the
NAAQS.2 This particular type of SIP
submission is commonly referred to as
an “infrastructure SIP.” These
submissions must meet the various
requirements of CAA section 110(a)(2),
as applicable. Due to ambiguity in some
of the language of CAA section
110(a)(2), EPA believes that it is
appropriate to interpret these provisions
in the specific context of acting on
infrastructure SIP submissions. EPA has
previously provided comprehensive
guidance on the application of these
provisions through a guidance
document for infrastructure SIP
submissions and through regional
actions on infrastructure submissions.3
Unless otherwise noted below, EPA is
following that existing approach in
acting on this submission. In addition,
in the context of acting on such
infrastructure submissions, EPA
evaluates the submitting state’s
implementation plan for compliance
with statutory and regulatory
requirements, not for the state’s
implementation of its SIP.# EPA has
other authority to address any issues
concerning a state’s implementation of
the rules, regulations, consent orders,
etc. that comprise its SIP.

Section 110(a)(2)(D) has two
components: 110(a)(2)(D)(i) and
110(a)(2)(D)(ii). Section 110(a)(2)(D)(i)
includes four distinct components,
commonly referred to as “prongs,” that
must be addressed in infrastructure
SIPs. The first two prongs, which are
codified in section 110(a)(2)(D)@)(I), are
provisions that prohibit any source or
other type of emissions activity in one

2 States were required to submit infrastructure
SIPs for the 2010 1-hour NO, NAAQS to EPA no
later than January 22, 2013.

3EPA explains and elaborates on these
ambiguities and its approach to address them in its
September 13, 2013 Infrastructure SIP Guidance
(available at https://www3.epa.gov/airquality/
urbanair/sipstatus/docs/Guidance_on_
Infrastructure_SIP Elements Multipollutant
FINAL_Sept_2013.pdf), as well as in numerous
agency actions, including EPA’s prior action on
Georgia’s infrastructure SIP to address other
110(a)(2) elements for the NO>, NAAQS entitled
“Air Plan Approval; GA Infrastructure
Requirements for the 2010 Nitrogen Dioxide
National Ambient Air Quality Standards;” in the
section “What is the EPA’s approach to the review
of infrastructure SIP submissions?” See 81 FR
41905 at 41906-41909 (June 28, 2017).

4 See Montana Environmental Information Center
v. Thomas, 902 F.3d 971 (9th Cir. 2018).

state from contributing significantly to
nonattainment of the NAAQS in another
state (prong 1) and from interfering with
maintenance of the NAAQS in another
state (prong 2). EPA sometimes refers to
the prong 1 and prong 2 conjointly as
the “good neighbor” provision of the
CAA. The third and fourth prongs,
which are codified in section
110(a)(2)(D)(i)(I1), are provisions that
prohibit emissions activity in one state
from interfering with measures required
to prevent significant deterioration of air
quality in another state (prong 3) and
from interfering with measures to
protect visibility in another state (prong
4). Section 110(a)(2)(D)(ii) requires SIPs
to include provisions ensuring
compliance with sections 115 and 126
of the Act, relating to interstate and
international pollution abatement.
EPA’s most recent infrastructure SIP
guidance, the September 13, 2013,
“Guidance on Infrastructure State
Implementation Plan (SIP) Elements
under Clean Air Act Sections 110(a)(1)
and 110(a)(2),” did not explicitly
include criteria for how the Agency
would evaluate infrastructure SIP
submissions intended to address section
110(a)(2)(D)(1)(1).5 With respect to
certain pollutants, such as ozone and
particulate matter (PM), EPA has
addressed interstate transport in eastern
states in the context of regional
rulemaking actions that quantify state
emission reduction obligations.® For
NO,, EPA has considered available
information from states such as current
air quality, emissions data and trends,
and regulatory provisions that control
source emissions to determine whether
emissions from one state interfere with
the attainment or maintenance of the
NAAQS in another state. EPA’s review

5 At the time the September 13, 2013, guidance
was issued, EPA was litigating challenges raised
with respect to its Cross-State Air Pollution Rule
(CSAPR), 76 FR 48208 (August 8, 2011), designed
to address the CAA section 110(a)(2)(D)@1)(I)
interstate transport requirements with respect to the
1997 ozone and the 1997 and 2006 PM, s NAAQS.
CSAPR was vacated and remanded by the United
States Court of Appeals for the District of Columbia
Circuit (D.C. Circuit) in 2012 pursuant to EME
Homer City Generation, L.P. v. EPA, 696 F.3d 7.
EPA subsequently sought review of the D.C.
Circuit’s decision by the Supreme Court, which was
granted in June 2013. As EPA was in the process
of litigating the interpretation of section
110(a)(2)(D)@)(I) at the time the infrastructure SIP
guidance was issued, EPA did not issue guidance
specific to that provision. The Supreme Court
subsequently vacated the D.C. Circuit’s decision
and remanded the case to that court for further
review. 134 S. Ct. 1584 (2014). On July 28, 2015,
the D.C. Circuit issued a decision upholding
CSAPR, but remanding certain elements for
reconsideration. 795 F.3d 118.

6 Nitrogen Oxides (NO,) SIP Call, 63 FR 57371
(October 27, 1998); Clean Air Interstate Rule (CAIR),
70 FR 25172 (May 12, 2005); CSAPR, 76 FR 48208
(August 8, 2011).

and proposed action on Georgia’s CAA
section 110(a)(2)(D)(i)(I) interstate
transport SIP revision for the 2010 NO»
NAAQS is informed by these
considerations.

Through this proposed action, EPA is
proposing to approve Georgia’s July 24,
2018, SIP revision addressing the prong
1 and prong 2 requirements for the 2010
1-hour NO, NAAQS.7 The State
addressed CAA section 110(a)(2)(D)1)(1)
by providing information supporting its
conclusion that emissions from Georgia
do not significantly contribute to
nonattainment or interfere with
maintenance of the 2010 1-hour NO,
NAAQS. All other applicable
infrastructure SIP requirements for
Georgia for the 2010 1-hour NO;
NAAQS have been addressed in
separate rulemakings. See 80 FR 14019
(March 18, 2015), 81 FR 63106
(September 14, 2016), and 83 FR 19637
(May 4, 2018).

II. What is EPA’s analysis of how
Georgia addressed prongs 1 and 2?

In Georgia’s July 24, 2018, SIP
revision, the State concluded that its SIP
adequately addresses prongs 1 and 2
with respect to the 2010 1-hour NO,
NAAQS. Georgia provides the following
reasons for its determination: (1) There
are SIP-approved and state-only
regulations that directly or indirectly
control NOx emissions; (2) all areas in
the United States are designated as
unclassifiable/attainment for the 2010 1-
hour NO, NAAQS; (3) monitored 1-hour
NO, design values in Georgia and
surrounding states (Alabama, Florida,
North Carolina, South Carolina, and
Tennessee) are below the 2010
standard; 8 and (4) point source
emissions of NOx in the State have
trended downward. EPA preliminarily
agrees with the State’s conclusion based
on the rationale discussed below.

First, Georgia identifies SIP-approved
portions of the following State rules that
directly or indirectly control NOx
emissions: Georgia Rules for Air Quality
Control 391-3—1-.03—Permits; 391-3—
1-.02(7)—Prevention of Significant
Deterioration (PSD); 391-3—1—
.02(2)(yy)—Emissions of Nitrogen
Oxides from Major Sources; 391-3—1—
.02(2)(jjj)—NOx Emissions from Electric
Utility Steam Generating Units; 391-3—
1-.02(2)(111)—NOx Emissions From Fuel
Burning Equipment; 391-3—-1—

7EPA received this SIP revision on August 2,
2018.

8 A design value is a statistic that describes the
air quality status of a given area relative to the level
of the NAAQS. The design value for the 1-hour NO,
NAAQS is the 3-year average of annual 98th
percentile daily maximum 1-hour values for a
monitoring site.
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.02(2)(rrr)—NOx Emissions From Small
Fuel-Burning Equipment; and 391-3—
20—Enhanced Inspection and
Maintenance. In addition to the SIP-
approved rules mentioned above,
Georgia also identifies Rule 391-3—-1—
.02(sss)—Multipollutant Control for
Electric Utility Steam Generating Units,
a rule that is not incorporated into the
SIP, as a measure that targets NOx
emissions.

Second, there are no designated
nonattainment areas for the 2010 1-hour
NO, NAAQS nationwide. On February
17,2012 (77 FR 9532), EPA designated
the entire country as ‘“‘unclassifiable/
attainment” for the 2010 1-hour NO,
NAAQS, stating that “available
information does not indicate that the
air quality in these areas exceeds the
2010 1-hour NO, NAAQS.”

Third, the 2015-2017 NO, design
values in Georgia are below the 2010 1-
hour NO, NAAQS standard of 100 ppb.
The highest monitored design value in
the State is 56 ppb, which is 44 percent
below the standard. Additionally, the
highest monitored 2015-2017 valid
design values for the neighboring states
of Florida, North Carolina, South
Carolina, and Tennessee are below the
2010 standard (at 42, 38, 42, and 53 ppb,
respectively).® EPA notes that the trends
in NO, design values for the southeast
indicate a 42 percent decrease in
measured NO; concentrations from
2000-2017.10

Fourth, emissions data provided in
the SIP submittal show that NOx
emissions decreased from 1990 to 2017
by approximately 58 percent. In 2017,
highway vehicles were the largest
contributors with 153,635 tons per year
(tpy), and off-highway vehicles were
second with 56,872 tpy.11

For all the reasons discussed above,
EPA has preliminarily determined that
Georgia does not contribute significantly
to nonattainment or interfere with
maintenance of the 2010 1-hour NO,
NAAQS in any other state and that

9 Monitoring sites must meet the data
completeness requirements listed in Appendix S to
40 CFR part 50 in order to have a valid design
value. Table 2 in Georgia’s submittal and EPA’s air
quality design value website—https://www.epa.gov/
air-trends/air-quality-design-values—indicate that
the highest reported 2015-2017 NO, design values
are invalid for the neighboring states of Alabama,
Florida, and North Carolina (49, 45, and 39 ppb,
respectively). Additionally, Alabama has no valid
2015-2017 NO, design values.

10 National Trends in Nitrogen Dioxide Levels for
the southeast are available on the EPA’s air trends
website at https://www.epa.gov/air-trends/nitrogen-
dioxide-trends.

11 See Figure 1 and Table 3 in Georgia’s submittal,
which is based on emissions trends data extracted
from the EPA website at https://www.epa.gov/air-
emissions-inventories/air-pullutants-emissions-
trends-data.

Georgia’s SIP includes adequate
provisions to prevent emissions sources
within the State from significantly
contributing to nonattainment or
interfering with maintenance of this
standard in any other state.

III. Proposed Action

As described above, EPA is proposing
to approve Georgia’s July 24, 2018, SIP
revision addressing prongs 1 and 2 of
CAA section 110(a)(2)(D)(i) for the 2010
1-hour NO, NAAQS.

IV. Statutory and Executive Order
Reviews

Under the CAA, the Administrator is
required to approve a SIP submission
that complies with the provisions of the
Act and applicable Federal regulations.
See 42 U.S.C. 7410(k); 40 CFR 52.02(a).
Thus, in reviewing SIP submissions,
EPA’s role is to approve state choices,
provided that they meet the criteria of
the CAA. This action merely proposes to
approve state law as meeting Federal
requirements and does not impose
additional requirements beyond those
imposed by state law. For that reason,
this proposed action:

e Is not a significant regulatory action
subject to review by the Office of
Management and Budget under
Executive Orders 12866 (58 FR 51735,
October 4, 1993) and 13563 (76 FR 3821,
January 21, 2011);

e Is not an Executive Order 13771 (82
FR 9339, February 2, 2017) regulatory
action because SIP approvals are
exempted under Executive Order 12866;

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

o Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

¢ Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104—-4);

¢ Does not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

e Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

¢ Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

¢ Is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because

application of those requirements would
be inconsistent with the CAA; and

e Does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

The SIP is not approved to apply on
any Indian reservation land or in any
other area where EPA or an Indian tribe
has demonstrated that a tribe has
jurisdiction. In those areas of Indian
country, the rule does not have tribal
implications as specified by Executive
Order 13175 (65 FR 67249, November 9,
2000), nor will it impose substantial
direct costs on tribal governments or
preempt tribal law.

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Intergovernmental relations,
Nitrogen dioxide, Ozone, Reporting and
recordkeeping requirements.

Authority: 42 U.S.C. 7401 et seq.

Dated: February 27, 2019.
Mary S. Walker,
Acting Regional Administrator, Region 4.
[FR Doc. 2019-04391 Filed 3—8—19; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[EPA-R10-OAR-2018-0679; FRL-9990-50—
Region 10]

Air Plan Approval; OR: Infrastructure
Requirements for the 2015 Ozone
Standard

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: Whenever a new or revised
National Ambient Air Quality Standard
(NAAQS) is promulgated, the Clean Air
Act requires each State to submit a plan
for the implementation, maintenance,
and enforcement of the standard,
commonly referred to as infrastructure
requirements. The Environmental
Protection Agency (EPA) is proposing to
approve the Oregon Department of
Environmental Quality’s (ODEQ) State
Implementation Plan (SIP), submitted
on September 21, 2018, as meeting
infrastructure requirements for the 2015
ozone NAAQS. In addition, the EPA is
proposing to approve an Oregon
Administrative Rule, submitted as part
of the Cleaner Air Oregon program and
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rule revision on December 11, 2018,
which incorporates the Code of Federal
Regulation November 2018 edition as
the version referred to throughout their
rule.

DATES: Comments must be received on
or before April 10, 2019.

ADDRESSES: Submit your comments,
identified by Docket ID No. EPA-R10-
OAR-2018-0679, at https://
www.regulations.gov. Follow the online
instructions for submitting comments.
Once submitted, comments cannot be
edited or removed from regulations.gov.
The EPA may publish any comment
received to its public docket. Do not
submit electronically any information
you consider to be Confidential
Business Information (CBI) or other
information the disclosure of which is
restricted by statute. Multimedia
submissions (audio, video, etc.) must be
accompanied by a written comment.
The written comment is considered the
official comment and should include
discussion of all points you wish to
make. The EPA will generally not
consider comments or comment
contents located outside of the primary
submission (i.e. on the web, cloud, or
other file sharing system). For
additional submission methods, the full
EPA public comment policy,
information about CBI or multimedia
submissions, and general guidance on
making effective comments, please visit
https://www.epa.gov/dockets/
commenting-epa-dockets.

FOR FURTHER INFORMATION, CONTACT:
Christi Duboiski at (360) 753—9081, or
duboiski.christi@epa.gov.
SUPPLEMENTARY INFORMATION:
Throughout this document wherever
“we,” “us,” or “our” is used, it is
intended to refer to the EPA.

Table of Contents

1. Background

II. EPA Evaluation

III. Proposed Action

IV. Incorporation by Reference

V. Statutory and Executive Orders Review

I. Background

On October 26, 2015 (80 FR 65292)
the EPA published a rule revising the 8-
hour ozone NAAQS from 0.075 parts
per million (ppm) to a new, more
protective level of 0.070 ppm. Whenever
EPA promulgates a new or revised
NAAQS, CAA section 110(a)(1) requires
states to make SIP submissions to
provide for the implementation,
maintenance, and enforcement of the
NAAQS. This particular type of SIP
submission is commonly referred to as
an “infrastructure SIP.”

These submissions must meet the
various requirements of CAA section

110(a)(2), as applicable. Due to
ambiguity in some of the language of
CAA section 110(a)(2), EPA believes
that it is appropriate to interpret these
provisions in the specific context of
acting on infrastructure SIP
submissions. EPA has previously
provided comprehensive guidance on
the application of these provisions
through a guidance document for
infrastructure SIP submissions and
through regional actions on
infrastructure submissions.? Unless
otherwise noted below, we are following
that existing approach in acting on this
submission. In addition, in the context
of acting on such infrastructure
submissions, EPA evaluates the
submitting state’s SIP for facial
compliance with statutory and
regulatory requirements, not for the
state’s implementation of its SIP.2 The
EPA has other authority to address any
issues concerning a state’s
implementation of the rules,
regulations, consent orders, etc. that
comprise its SIP.

On September 21, 2018, the Oregon
Department of Environmental Quality
(ODEQ) submitted a SIP revision to
meet the 2015 ozone NAAQS
infrastructure requirements.? The EPA
is proposing to approve ODEQ’s
submission as meeting certain 2015
ozone NAAQS infrastructure
requirements.

I1. EPA Evaluation

110(a)(2)(A): Emission Limits and Other
Control Measures

CAA section 110(a)(2)(A) requires
SIPs to include enforceable emission
limits and other control measures,
means or techniques (including
economic incentives such as fees,
marketable permits, and auctions of
emissions rights), as well as schedules
and timetables for compliance, as may

1EPA explains and elaborates on these
ambiguities and its approach to address them in its
September 13, 2013 Infrastructure SIP Guidance
(available at https://www3.epa.gov/airquality/
urbanair/sipstatus/docs/Guidance_on_
Infrastructure_SIP Elements Multipollutant
FINAL_Sept_2013.pdf), as well as in numerous
agency actions, including EPA’s prior action on the
Oregon Department of Environmental Quality’s
infrastructure SIP to address the lead NAAQS (79
FR 21679, April 17, 2014).

2See U.S. Court of Appeals for the Ninth Circuit
decision in Montana Environmental Information
Center v. EPA, No. 16-71933 (Aug. 30, 2018).

3The September 25, 2018, submission also
addressed all interstate transport requirements at
CAA section 110(a)(2)(D) for the 2015 ozone
NAAQS. However, this publication proposes action
on only a portion of those requirements, specifically
CAA sections 110(a)(2)(D)(@i)(II) and 110(a)(2)(D)(ii).
We intend to address the remainder of the interstate
transport requirements in a separate, future action.
See section 110(a)(2)(D) below.

be necessary or appropriate to meet the

applicable requirements of the CAA.
State submission: Oregon’s

submission cites multiple Oregon air

quality laws and SIP-approved

regulations to address this element for

the 2015 ozone NAAQS. Oregon

Revised Statutes (ORS) 468A.035

General Comprehensive Plan provides

authority to the ODEQ to develop a

general comprehensive plan for the

control or abatement of air pollution.

ORS 468.020 Rules and Standards gives

the Oregon Environmental Quality

Commission (EQC) authority to adopt

rules and standards to perform

functions vested by law. ORS 468A.025

Air Purity Standards provides the EQC

with authority to set air quality

standards, emission standards, and

emission treatment and control

provisions. ORS 468A.040 Permits;

Rules provides that the EQC may

require permits for specific sources,

type of air contaminant or specific areas

of the State. The Oregon submission

also cites these other SIP-approved laws

and regulations:

¢ ORS 468 Environmental Quality
Generally; Public Health and Safety;
General Administration

e ORS 468A Air Quality, Public Health
and Safety, Air Pollution Control

e ORS 468A.010 Policy

e ORS 468A.015 Purpose of air
pollution laws

e ORS 468A.045 Activities Prohibited
without Permit; Limit on Activities
with Permit

¢ ORS 468A.050 Classification of Air
Contamination Sources; Registration
and Reporting; Registration and
Reporting of Sources; Rules; Fees

¢ ORS 468A.055 Notice Prior to
Construction of New Sources; Order
Authorizing or Prohibiting
Construction; Effect of No Order;
Appeal

¢ ORS 468A.070 Measurement and
Testing of Contamination Sources;
Rules

¢ ORS 468A.310 Federal Operating
Permit Program Approval; Rules;
Content of Plan

e ORS 468A.315 Emission Fees for
Major Sources; Base Fees; Basis of
Fees; Rules

¢ ORS 468A.350—-455 Motor Vehicle
Pollution Control

e ORS 468A.625—.645
Chlorofluorocarbons and Halon
Control

e ORS 468A.650—.660 Aerosol Spray
Control

¢ ORS 468A.990 Penalties

¢ OAR 340-200-0020 General Air
Pollution Procedures and Definitions

¢ OAR 340-202 Ambient Air Quality
Standards and PSD Increments
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https://www3.epa.gov/airquality/urbanair/sipstatus/docs/Guidance_on_Infrastructure_SIP_Elements_Multipollutant_FINAL_Sept_2013.pdf
https://www.epa.gov/dockets/commenting-epa-dockets
https://www.epa.gov/dockets/commenting-epa-dockets
https://www.regulations.gov
https://www.regulations.gov
mailto:duboiski.christi@epa.gov
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¢ OAR 340-204 Designation of Air
Quality Areas

e OAR 340-216 Air Contaminant
Discharge Permits

e OAR 340-222 Stationary Source Plant
Site Emission Limits

e OAR 340-223 Regional Haze Rules

o OAR 340-224 New Source Review

e OAR 340-226 General Emission
Standards

e OAR 340-232 Emission Standards for
VOC Point Sources

e OAR 340-236 Emission Standards for
Specific Industries: Emission Limits

e OAR 340-242 Rules Applicable to the
Portland Area

e OAR 340-250 General Conformity

e OAR 340-252 Transportation
Conformity

e OAR 340-256 Motor Vehicles

e OAR 340-258 Motor Vehicle Fuel
Specifications

e OAR 340-268 Emission Reduction
Credits

EPA analysis: The State regulations
identified above were previously
approved by the EPA into the Oregon
SIP and demonstrate that the Oregon
SIP includes enforceable emission limits
and other control measures to
implement the 2015 ozone NAAQS. We
recently approved updates to the
Oregon ambient air quality standards in
Division 202 to account for the 2015
ozone NAAQS (83 FR 24034, May 24,
2018). Oregon has no areas designated
nonattainment for the 2015 ozone
NAAQS. We note, however, that the
EPA does not consider SIP requirements
triggered by the nonattainment area
mandates in part D, title I of the CAA
to be governed by the submission
deadline of CAA section 110(a)(1).
Regulations and other control measures
for purposes of attainment planning
under part D, title I of the CAA are due
on a different schedule than
infrastructure SIPs.

Oregon regulates emissions of ozone
precursors through its SIP-approved
new source review (NSR) permitting
program, in addition to provisions
described below. Oregon’s SIP-approved
NSR program, in Division 224 New
Source Review, is administered through
Division 216 Air Contaminant
Discharge Permits. The EPA most
recently approved revisions to Oregon’s
NSR program as meeting Federal
requirements on October 10, 2017 (82
FR 47122). The program regulates new
and modified stationary sources of
nitrogen oxides (NOx) and Volatile
Organic Compounds (VOC) as
precursors to ozone.

In addition to permitting provisions,
Oregon’s SIP contains numerous rules
that limit emissions of NOx and VOC as

precursors to ozone formation. These
rules (listed above) include
requirements to reduce pollutants that
reduce visibility and contribute to
regional haze, emission standards for
VOC point sources, emission limits for
hot mix asphalt plants and other
industries, industrial emission
management rules that apply to the
Portland area, and requirements that
regulate motor vehicle fuel content
specifications and certification of
vehicle pollution control systems. As a
result, we are proposing to approve the
Oregon SIP as meeting the requirements
of CAA section 110(a)(2)(A) for the 2015
ozone NAAQS.

110(a)(2)(B): Ambient Air Quality
Monitoring/Data System

CAA section 110(a)(2)(B) requires
SIPs to include provisions to provide for
establishment and operation of ambient
air quality monitors, collecting and
analyzing ambient air quality data, and
making these data available to the EPA
upon request.

State submission: The Oregon
submission references ORS 468.035(a—e,
m) Functions of the Department which
provides authority to conduct and
supervise inquiries and programs to
assess and communicate air conditions
and to obtain necessary resources
(assistance, materials, supplies, etc.) to
meet these responsibilities and ORS
468A.070 Measurement and Testing of
Contamination Sources; Rules which
provides the authority to establish a
measurement and testing program. In
addition, ORS 468A.025 Air Purity
Standards; Air Quality Standards;
Treatment and Control of Emissions;
Rules requires controls necessary to
achieve ambient air quality standards
and prevent significant impairment of
visibility. The submission also
references Division 212 Stationary
Source Testing and Monitoring
regulations which sets requirements,
methods, and criteria for emission
monitoring and reporting.

EPA analysis: A comprehensive air
quality monitoring plan, intended to
meet federal requirements, was
originally submitted by Oregon on
December 27, 1979 (40 CFR 52.1970)
and approved by the EPA on March 4,
1981 (46 FR 15136). The plan includes
statutory and regulatory authority to
establish and operate an air quality
monitoring network, including ozone
monitoring. Oregon’s SIP-approved
regulations at Division 212 govern
stationary source testing and monitoring
in accordance with Federal reference
methods. Every five years, Oregon
assesses the adequacy of the State
monitoring network and submits that

assessment to the EPA for review. In
practice, Oregon operates a
comprehensive monitoring network,
including ozone monitoring, compiles
and analyzes collected data, and
submits the data to the EPA’s Air
Quality System on a quarterly basis.
Therefore, we are proposing to approve
the Oregon SIP as meeting the
requirements of CAA section
110(a)(2)(B) for the 2015 ozone NAAQS.

110(a)(2)(C): Program for Enforcement
of Control Measures

CAA section 110(a)(2)(C) requires
each State to include a program
providing for enforcement of all SIP
measures and the regulation of
construction of new or modified
stationary sources, including a program
to meet PSD and nonattainment NSR
requirements.

State submission: The Oregon
submission refers to ORS 468.090-140
Enforcement which provides the ODEQ
with authority to investigate complaints,
investigate and inspect sources for
compliance, access records, commence
enforcement procedures, and impose
civil penalties. In addition, ORS 468.035
Functions of the Department,
paragraphs (j) and (k), provide the
ODEQ with authority to enforce Oregon
air pollution laws and compel
compliance with any rule, standard,
order, permit or condition. The
submission also cites:

e ORS 468.020 Rules and Standards
e ORS 468.065 Issuance of Permits;

Consent; Fees; Use
e ORS 468.070 Denial, Modification,

Suspension or Revocation of Permits
e ORS 468.920-963 Environmental

Crimes
¢ ORS 468.996—997 Civil Penalties
e ORS 468A.025 Air Purity Standards;

Air Quality Standards; Treatment and

Control of Emissions; Rules
e ORS 468A.035 General

Comprehensive Plan
e ORS 468A.040 Permits; Rules
e ORS 468A.045 Activities Prohibited

without Permit; Limit on Activities

with Permit
e ORS 468A.050 Classification of Air

Contamination Sources; Registration

and Reporting; Registration and

Reporting of Sources; Rules; Fees
e ORS 468A.055 Notice Prior to

Construction of New Sources; Order

Authorizing or Prohibiting

Construction; Effect of No Order;

Appeal
e ORS 468A.070 Measurement and

Testing of Contamination Sources;

Rules
¢ ORS 468A.310 Federal Operating

Permit Program Approval; Rules;

Content of Plan
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e ORS 468A.990 Penalties for Air

Pollution Offenses
¢ OAR 340-012 Enforcement Procedure

and Civil Penalties
¢ OAR 340-202 Ambient Air Quality

Standards and PSD Increments
¢ OAR 340-210 Stationary Source

Notification Requirements
e OAR 340-214 Stationary Source

Reporting Requirements
e OAR 340-216 Air Contaminant

Discharge Permits (ADCP)

e OAR 340-224 New Source Review

EPA analysis: The EPA is proposing
to find that Oregon code provisions
provide the ODEQ with authority
applicable to the 2015 ozone standard to
enforce the air quality laws, regulations,
permits, and orders promulgated
pursuant to ORS Chapters 468 and
468A. The ODEQ staffs and maintains
an enforcement program to ensure
compliance with SIP requirements. The
ODEQ Director, at the direction of the
Governor, may enter a cease and desist
order for polluting activities that present
an imminent and substantial danger to
public health (ORS 468.115).
Enforcement cases may be referred to
the State Attorney General’s office for
civil or criminal enforcement.

To generally meet the requirements of
CAA section 110(a)(2)(C) for regulation
of construction of new or modified
stationary sources, each State is
required to have PSD, nonattainment
NSR, and minor NSR permitting
programs adequate to implement the
2015 ozone NAAQS. As explained
above, we are not in this action
evaluating nonattainment-related
provisions, including the nonattainment
NSR program required by part D, title I
of the CAA.

Oregon’s Federally-enforceable State
operating permit program, at Division
216 Air Contaminant Discharge Permits,
is also the administrative permit
mechanism used to implement the SIP-
approved NSR program. We most
recently approved revisions to the NSR
program (Divisions 200, 202, 209, 212,
216, 222, 224, 225, and 268) as meeting
Federal requirements at 40 CFR 51.160
through 164 (minor NSR) and 40 CFR
51.166 (PSD) on October 11, 2017 (82
FR 47122). The Oregon minor NSR and
PSD rules meet current requirements for
all regulated NSR pollutants. Therefore,
we are proposing to approve the Oregon
SIP as meeting the requirements of CAA
section 110(a)(2)(C) for the 2015 ozone
NAAQS.

110(a)(2)(D): Interstate Transport

CAA section 110(a)(2)(D)(i) addresses
four separate elements, or “‘prongs.”
CAA section 110(a)(2)(D)(i)(I) requires
SIPs to contain adequate provisions

prohibiting emissions which will
contribute significantly to
nonattainment of the NAAQS in any
other State (prong 1), and adequate
provisions prohibiting emissions which
will interfere with maintenance of the
NAAQS by any other State (prong 2).
CAA section 110(a)(2)(D)(i)(II) requires
SIPs to contain adequate provisions
prohibiting emissions which will
interfere with any other State’s required
measures to prevent significant
deterioration (PSD) of its air quality
(prong 3), and adequate provisions
prohibiting emissions which will
interfere with any other State’s required
measures to protect visibility (prong 4).

CAA section 110(a)(2)(D)(ii) states
SIPs must include provisions ensuring
compliance with the applicable
requirements of CAA sections 126 and
115 (relating to interstate and
international pollution abatement). CAA
section 126 requires notification to
neighboring States of potential impacts
from a new or modified major stationary
source and specifies how a State may
petition the EPA when a major source
or group of stationary sources in a State
is thought to contribute to certain
pollution problems in another State.
CAA section 115 governs the process for
addressing air pollutants emitted in the
United States that cause or contribute to
air pollution that may reasonably be
anticipated to endanger public health or
welfare in a foreign country.

State submission: The Oregon
submission addresses all interstate
transport requirements of the CAA. This
proposed action, however, addresses
only the CAA sections 110(a)(2)(D)(i)(1I),
and 110(a)(2)(D)(ii). We intend to
address the remainder of the interstate
transport requirements in a separate,
future action.

To meet the provisions of the CAA
sections 110(a)(2)(D)(1)(II), and
110(a)(2)(D)(ii), the Oregon submission
references the State’s SIP-approved NSR
program, the State’s SIP-approved
regional haze plan and the recently SIP-
approved Oregon Regional Haze
Progress Report (May 17, 2018, 83 FR
22853). The Oregon submission also
references Division 209 Public
Participation, approved as part of the
Oregon NSR program, and asserts that
Oregon regulations are consistent with
Federal requirements in Appendix N of
40 CFR part 50 pertaining to the
notification of interstate pollution
abatement.

EPA analysis: The EPA believes that
the PSD sub-element of CAA section
110(a)(2)(D)(H)I) (prong 3) is satisfied
where major new and modified
stationary sources in attainment and
unclassifiable areas are subject to a SIP-

approved PSD program. The EPA most
recently approved revisions to Oregon’s
NSR program as meeting Federal PSD
requirements on October 11, 2017 (82
FR 47122). Therefore, we are proposing
to approve the Oregon SIP as meeting
CAA section 110(a)(2)(D)(i)(II) prong 3
with respect to PSD for the 2015 ozone
NAAQS.

The EPA believes, as noted in the
2013 Guidance, where a State’s regional
haze plan has been approved as meeting
all current obligations, a State may rely
upon those provisions in support of its
demonstration that it satisfies CAA
section 110(a)(2)(D)(@{)(II) as it relates to
visibility (prong 4). On July 5, 2011, the
EPA approved portions of the Oregon
regional haze plan, including the
requirements for best available retrofit
technology (76 FR 38997). We approved
the remaining elements of the Oregon
regional haze plan on August 22, 2012
(77 FR 50611). In addition, on May 17,
2018, the EPA approved the Oregon
Regional Haze Progress Report and
determined the existing regional haze
SIP adequate to meet the State’s
visibility goals and requires no
substantive revisions at this time (83 FR
22853). Because we approved the
Oregon plan as meeting regional haze
requirements, we are proposing to
approve the Oregon SIP as meeting CAA
section 110(a)(2)(D)(i)(II) prong 4
visibility requirements with respect to
the 2015 ozone NAAQS.

The Division 209 public notice
provisions in Oregon’s SIP-approved
NSR program require that for major NSR
permit actions, Oregon must provide
notice to neighboring States, among
other officials and agencies. This notice
requirement is consistent with CAA
section 126(a). In addition, Oregon has
no pending obligations under section
115 or 126(b) of the CAA. Therefore, we
are proposing to approve the Oregon SIP
as meeting the requirements of CAA
section 110(a)(2)(D)(ii) for the 2015
ozone NAAQS.

110(a)(2)(E): Adequate Resources

CAA section 110(a)(2)(E) requires
each State to provide (i) necessary
assurances that the State will have
adequate personnel, funding, and
authority under State law to carry out
the SIP (and is not prohibited by any
provision of Federal or State law from
carrying out the SIP or portion thereof),
(ii) requirements that the State comply
with the State board provisions under
CAA section 128 and (iii) necessary
assurances that, where the State has
relied on a local or regional government,
agency, or instrumentality for the
implementation of any SIP provision,
the State has responsibility for ensuring
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adequate implementation of such SIP
provision.

State submission: With respect to sub-
element (E)(i), the Oregon submission
cites ORS 468.035 Functions of
Department which provides the ODEQ
authority to employ personnel, purchase
supplies, enter into contracts, and to
receive, appropriate, and expend
Federal and other funds for purposes of
air pollution research and control. In
addition, ORS 468.045 Functions of
Director; Delegation provides the ODEQ
Director with authority to hire, assign,
reassign, and coordinate personnel of
the department and to administer and
enforce the laws of the State concerning
environmental quality. The ODEQ has
an intergovernmental agreement to
delegate its authority to implement the
requirements of the CAA in Lane
County, Oregon to the Lane Regional Air
Protection Agency (LRAPA). In
addition, the submission cites the CAA
section 105 grants received from the
EPA and matched through the Oregon
General Fund.

Turning to sub-element (E)(ii), the
submission cites OAR 340-200—-0100
Purpose, OAR 340-200-0110 Public
Interest Representation, and OAR 340—
200-0120 Disclosure of Potential
Conflicts of Interest. The submission
states that the EPA approved the listed
regulatory provisions as meeting the
requirements of CAA section 128 on
January 22, 2003 (68 FR 2891). In
addition, the submission cites LRAPA
Title 12, Section 025 (recodified to
LRAPA Title 13, Section 025 Conflict of
Interest), approved by the EPA on
March 1, 1989 (54 FR 8538), and notes
it meets CAA section 128.

With respect to sub-element (E)(iii),
the submission cites ORS 468.020 Rules
and Standards which requires a public
hearing on any proposed rule or
standard prior to adoption. ORS
468.035(c) Functions of Department
provides the ODEQ authority to advise,
consult, and cooperate with other
States, State and Federal agencies, or
political subdivisions on all air quality
control matters. ORS 468A.010 Policy
calls for a coordinated Statewide
program of air quality control with
responsibility allocated between the
State and the units of local government.
ORS 468A.100-180 Regional Air
Quality Control Authorities describes
the establishment, role and function of
regional air quality control authorities.
State regulations in Division 200 specify
LRAPA has authority in Lane County,
defines the term Regional Agency and
describes inclusion of LRAPA’s actions
into the SIP. Division 204 includes
designation of control areas within Lane
County. Division 216 Air Contaminant

Discharge Permits includes permitting
authority for LRAPA.

EPA analysis: We are proposing to
find that the above-referenced
provisions provide Oregon with
adequate authority to carry out SIP
obligations with respect to the 2015
ozone NAAQS as required by CAA
section 110(a)(2)(E)(i). We are also
proposing to approve the Oregon SIP as
meeting CAA section 110(a)(2)(E)(ii)
because we previously approved the SIP
for purposes of CAA section 128. On
January 22, 2003, we approved OAR
340-200-0100 through OAR 340-200—
0120 as meeting CAA section 128 (68 FR
2891). In addition, we approved LRAPA
Title 12, Section 025 (recodified at
LRAPA Title 13, section 025) as meeting
CAA section 128 on March 1, 1989 (54
FR 8538).

We are proposing to find that Oregon
has provided necessary assurances that,
where the State has relied on a local or
regional government, agency, or
instrumentality for the implementation
of any SIP provision, the State has
responsibility for ensuring adequate
implementation of the SIP as required
by CAA section 110(a)(2)(E)(iii).
Therefore, we are proposing to approve
the Oregon SIP as meeting the
requirements of CAA sections
110(a)(2)(E) for the 2015 ozone NAAQS.

110(a)(2)(F): Stationary Source
Monitoring System

CAA section 110(a)(2)(F) requires (i)
the installation, maintenance, and
replacement of equipment, and the
implementation of other necessary
steps, by owners or operators of
stationary sources to monitor emissions
from such sources, (ii) periodic reports
on the nature and amounts of emissions
and emissions-related data from such
sources, and (iii) correlation of such
reports by the State agency with any
emission limitations or standards
established pursuant to the CAA, which
reports shall be available at reasonable
times for public inspection.

State submission: The Oregon
submission refers to the following
statutory and regulatory provisions for
source emissions monitoring, reporting,
and correlation with emission limits or
standards:

e ORS 468.020 Rules and Standards

¢ ORS 468.035 Functions of Department
paragraphs (b) and (d)

¢ ORS 468A.025(4) Air Purity
Standards; Air Quality Standards;
Treatment and Control of Emissions;
Rules

e ORS 468A.070 Measurement and
Testing of Contamination Sources;
Rules

e ORS 468A.310 Federal operating
permit program approval; rules;
content of plan

e ORS 468A.365 Certification of Motor
Vehicle Pollution Control Systems
and Inspection of Motor Vehicles;
Rules

e OAR 340-212 Stationary Source
Testing and Monitoring

e OAR 340-214 Stationary Source
Reporting Requirements

¢ OAR 340-222 Stationary Source Plant
Site Emission Limits

e OAR 340-224-0070 New Source
Review, Prevention of Significant
Deterioration Requirements for
Sources in Attainment or Unclassified
Areas

e OAR 340-225 Air Quality Analysis
Requirements

¢ OAR 340-232 Emission Standards for
VOC Point Sources

e OAR 340-236 Emission Standards for
Specific Industries: Emissions
Monitoring and Reporting

e OAR 340-250 General Conformity

¢ OAR 340-258—0010 through 0310
Motor Vehicle Fuel Specifications,
record keeping and reporting

EPA analysis: The Oregon statutory
provisions listed above provide
authority to establish a program for
measurement and testing of sources,
including requirements for sampling
and testing with respect to the 2015
ozone NAAQS. The Oregon regulations
cited above require facilities to monitor
and report emissions, including
requirements for monitoring methods
and design, and monitoring and quality
improvement plans. Oregon’s stationary
source reporting requirements include
maintaining written records to
demonstrate compliance with emission
rules, limitations, or control measures,
and requirements for reporting and
recordkeeping. Information is made
available to the public through public
processes outlined at OAR 340-209
Public Participation.

Oregon submits emissions data to the
EPA for purposes of the National
Emissions Inventory (NEI). The NEI is
the EPA’s central repository for air
emissions data. Oregon submits a
comprehensive emission inventory
every three years and reports emissions
for certain larger sources annually
through the EPA’s online Emissions
Inventory System. Oregon reports
emissions data for the six criteria
pollutants and voluntarily reports
emissions of hazardous air pollutants.
The EPA compiles the emissions data,
supplementing it where necessary, and
releases it to the public through the
website https://www.epa.gov/air-
emissions-inventories.
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Based on the analysis above, we are
proposing to approve the Oregon SIP as
meeting the requirements of CAA
section 110(a)(2)(F) for the 2015 ozone
NAAQS.

110(a)(2)(G): Emergency Episodes

CAA section 110(a)(2)(G) requires
States to provide for authority to
address activities causing imminent and
substantial endangerment to public
health, including adequate contingency
plans to implement the emergency
episode provisions in their SIPs.

State submission: The Oregon
submission cites ORS 468-115
Enforcement in Cases of Emergency
which authorizes the ODEQ Director, at
the direction of the Governor, to enter
a cease and desist order for polluting
activities that present an imminent and
substantial danger to public health. In
addition, OAR 340-206 Air Pollution
Emergencies authorizes the ODEQ
Director to declare an air pollution alert
or warning, or to issue an advisory to
notify the public. OAR 340-214
Stationary Source Reporting
Requirements governs reporting of
emergencies and excess emissions and
reporting requirements.

EPA analysis: Section 303 of the CAA
provides authority to the EPA
Administrator to restrain any source
from causing or contribution to
emissions which present an “imminent
and substantial endangerment to public
health or welfare, or the environment.”
We find that ORS 468-115 Enforcement
in Cases of Emergency provides
emergency order authority comparable
to CAA section 303.

We recently approved revisions to the
Oregon air pollution emergency rules at
OAR 340-206 Air Pollution Emergencies
on October 11, 2017 (82 FR 47122).
Oregon’s rules are consistent with
Federal emergency episode
requirements for ozone (prevention of
air pollution emergency episodes, 40
CFR part 51 subpart H; sections 51.150
through 51.153). Accordingly, we are
proposing to approve the Oregon SIP as
meeting the requirements of CAA
section 110(a)(2)(G) for the 2015 ozone
NAAQS.

110(a)(2)(H): Future SIP Revisions

CAA section 110(a)(2)(H) requires that
SIPs provide for revision of a State plan
(i) from time to time as may be
necessary to take account of revisions of
a national primary or secondary ambient
air quality standard or the availability of
improved or more expeditious methods
of attaining the standard, and (ii), except
as provided in paragraph 110(a)(3)(C),
whenever the Administrator finds that
the SIP is substantially inadequate to

attain the NAAQS which it implements
or to otherwise comply with any
additional requirements under the CAA.

State submission: The Oregon
submission refers to ORS 468.020 Rules
and Standards which requires public
notice on any proposed rule or standard
prior to adoption, and ORS 468A.035
“General Comprehensive Plan” which
requires the ODEQ to develop a general
comprehensive plan for the control or
abatement of air pollution. The
submission also refers to OAR 340-200—
0040 State of Oregon Clean Air Act
Implementation Plan which provides
for revisions to the Oregon SIP and
submission of revisions to the EPA,
including standards submitted by a
regional authority and adopted verbatim
into State rules.

EPA analysis: As cited above, the
Oregon SIP provides for revisions, and
in practice, Oregon regularly submits
SIP revisions to the EPA. On October 11,
2017, the EPA approved many revisions
to the Oregon SIP (82 FR 47122). Other
recent EPA actions on revisions to the
Oregon SIP include but are not limited
to: May 24, 2018 (83 FR 24034); May 17,
2018 (83 FR 22853); February 8, 2018
(83 FR 5537); October 21, 2016 (81 FR
72714); July 20, 2016 (81 FR 47029);
June 6, 2016 (81 FR 36176); May 16,
2018 (81 FR 30181). Accordingly, we are
proposing to approve the Oregon SIP as
meeting the requirements of CAA
section 110(a)(2)(H) for the 2015 ozone
NAAQS.

110(a)(2)(I): Nonattainment Area Plan
Revision Under Part D

There are two elements identified in
CAA section 110(a)(2) not governed by
the three-year submission deadline of
CAA section 110(a)(1) because SIPs
incorporating necessary local
nonattainment area controls are due on
nonattainment area plan schedules
pursuant to section 172 and the various
pollutant-specific subparts 2 through 5
of part D. These are submissions
required by: (i) CAA section 110(a)(2)(C)
to the extent that subsection refers to a
permit program as required in part D,
title I of the CAA, and (ii) section
110(a)(2)(I) which pertain to the
nonattainment planning requirements of
part D, title I of the CAA. As a result,
this action does not address CAA
section 110(a)(2)(C) with respect to
nonattainment NSR or CAA section
110(a)(2)().

110(a)(2)(]): Consultation With
Government Officials

CAA section 110(a)(2)(J) requires

States to provide a process for

consultation with local governments
and Federal Land Managers carrying out

NAAQS implementation requirements
pursuant to CAA section 121. CAA
section 110(a)(2)(]) further requires
States to notify the public if NAAQS are
exceeded in an area and to enhance
public awareness of measures that can
be taken to prevent exceedances. Lastly,
CAA section 110(a)(2)(]) requires States
to meet applicable requirements of part
C, title I of the CAA related to
prevention of significant deterioration
and visibility protection.

State submission: The Oregon
submission references specific laws and
regulations relating to consultation,
public notification, and PSD:

* ORS 468.020 Rules and Standards
e ORS 468.025 Air Purity Standards;

Air Quality Standards; Treatment and

Control of Emissions; Rules
e ORS 468.035 Functions of Department

paragraphs (a), (c), (f) and (g)

e ORS 468A.010 Policy paragraphs

(1)(b) and (c)

e OAR 340-202 Ambient Air Quality

Standards and PSD Increments
¢ OAR 340-202 Ambient Air Quality

Standards and PSD Increments
e OAR 340-204 Designation of Air

Quality Areas
¢ OAR 340-206 Air Pollution

Emergencies
e OAR 340-209 Public Participation
e OAR 340-216 Air Contaminant

Discharge Permits (ACDP)

e OAE 340-223 Regional Haze Rules
¢ OAR 340-224 New Source Review
e OAR 340-225 Air Quality Analysis

Requirements
e OAR 340-252 Transportation

Conformity

EPA analysis: The Oregon SIP
includes specific provisions for
consulting with local governments and
Federal Land Managers as specified in
CAA section 121, including the Oregon
rules for PSD permitting. The EPA most
recently approved revisions to the
Oregon NSR program, which provides
opportunity and procedures for public
comment and notice to appropriate
Federal, State and local agencies, on
October 11, 2017 (82 FR 47122). In
addition, we approved the Oregon rules
that define transportation conformity
consultation on October 4, 2012 (77 FR
60627) and regional haze interagency
planning on July 5, 2011 (76 FR 38997).

In practice, the ODEQ routinely
coordinates with local governments,
States, Federal Land Managers and other
stakeholders on air quality issues
including transportation conformity and
regional haze, and provides notice to
appropriate agencies related to
permitting actions. Oregon participates
in regional planning processes
including the Western Regional Air
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Partnership, which is a voluntary
partnership of States, Tribes, Federal
Land Managers, local air agencies and
the EPA, whose purpose is to
understand current and evolving
regional air quality issues in the West.
Based on the provisions above, we are
proposing to find that the Oregon SIP
meets the requirements of CAA section
110(a)(2)(J) for consultation with
government officials for the 2015 ozone
NAAQS.

Section 110(a)(2)(]) also requires
States to notify the public if ambient air
quality standards are exceeded in an
area. States must advise the public of
the health hazards associated with air
pollution and what can be done to
prevent exceedances. The EPA
calculates an air quality index for five
major air pollutants regulated by the
CAA: Ground-level ozone, particulate
matter, carbon monoxide, sulfur
dioxide, and nitrogen dioxide. This air
quality index (AQI) provides daily
information to the public on air quality.
Oregon actively participates and
submits information to the EPA’s
AIRNOW and Enviroflash Air Quality
Alert programs which provide
information to the public on local air
quality. Oregon also provides the AQI to
the public at http://www.deq.state.or.us/
aqi/. Therefore, we are proposing to find
that the Oregon SIP meets the
requirements of CAA section 110(a)(2)(])
for public notification for the 2015
ozone NAAQS.

Turning to the requirement in CAA
section 110(a)(2)(J) that the SIP meet the
applicable requirements of part C, title
I of the CAA, we have evaluated this
requirement in the context of CAA
section 110(a)(2)(C) and permitting. The
EPA most recently approved revisions
to Oregon’s PSD program on October 11,
2017 (82 FR 47122), updating the
program for current Federal
requirements. Therefore, we are
proposing to approve the Oregon SIP as
meeting the requirements of CAA
110(a)(2)(J) with respect to PSD for the
2015 NAAQS.

With respect to visibility protection
under element (J), the EPA recognizes
that States are subject to visibility and
regional haze program requirements
under part C of the CAA. In the event
of the establishment of a new NAAQS,
however, the visibility and regional
haze program requirements under part C
do not change. Thus, we find that there
is no new applicable requirement
relating to visibility triggered under
CAA section 110(a)(2)(J) when a new
NAAQS becomes effective.

Based on the above analysis, we are
proposing to approve the Oregon SIP as
meeting the requirements of CAA

section 110(a)(2)(J) for the 2015 ozone
NAAQS.

110(a)(2)(K): Air Quality and Modeling/
Data

CAA section 110(a)(2)(K) requires that
SIPs provide for (i) the performance of
air quality modeling as the
Administrator may prescribe for the
purpose of predicting the effect on
ambient air quality of any emissions of
any air pollutant for which the
Administrator has established a
NAAQS, and (ii) the submission, upon
request, of data related to such air
quality modeling to the Administrator.

State submission: The Oregon
submission refers to ORS 468—020 Rules
and Standards which requires public
hearing on any proposed rule or
standard prior to adoption, and ORS
468.035 Functions of Department which
provides the ODEQ authority to conduct
studies and investigations to determine
air quality. The submission also
references OAR 340-225 Air Quality
Analysis Requirements which includes
modeling requirements for analysis and
demonstration of compliance with
standards and increments in specified
areas.

In addition, on December 11, 2018,
Oregon submitted OAR 340-200-0035
Reference Materials as a related rule
amendment associated with ODEQ’s
Cleaner Air Oregon program and rule
submission.* Specifically, OAR 340—
200-0035(1) was revised to incorporate
the Code of Federal Regulations, July 1,
2018 edition, as the updated reference
to be used throughout their rule.

EPA analysis: The EPA previously
approved OAR 340-225 Air Quality
Analysis Requirements on October 11,
2017 (82 FR 47122). These rules specify
that modeled estimates of ambient
concentrations be based on 40 CFR part
51, appendix W (Appendix W)
(Guidelines on Air Quality Models).
Oregon’s SIP requires modeled
estimates of ambient concentrations be
based on the current version of
Appendix W, consistent with the EPA’s
implementing regulations in 40 CFR
part 51.

On December 11, 2018, the ODEQ
submitted revised OAR 340-200-0035
Reference Materials as part of its
Cleaner Air Oregon SIP submission.

4The Cleaner Air Oregon program and rules, and
related rules, add public health-based protection
from emissions of industrial toxic air contaminants
to the state’s existing air permitting regulatory
framework. The goal of the Cleaner Air Oregon
program is to evaluate potential health risks to
people near commercial and industrial facilities
that emit regulated toxic air contaminants,
communicate those results to affected communities,
and ultimately reduce those risks below health-
based standards.

Specifically, the submission of OAR
340—200-0035(1) incorporates
Appendix W, as of July 1, 2018 and
therefore captures the EPA’s recent
changes to the Federal Guidelines on
Air Quality Models codified in 40 CFR
part 51, appendix W (January 17, 2017,
82 FR 5182). Any change or substitution
from models specified in Appendix W
is subject to notice and opportunity for
public comment and must receive prior
written approval from the ODEQ and
the EPA.

Based on the above information, we
are proposing to approve the Oregon SIP
as meeting the requirements of CAA
section 110(a)(2)(K) for the 2015 ozone
NAAQS. We are also proposing to
approve the revised OAR 340-200—
0035(1) Reference Materials.

110(a)(2)(L): Permitting Fees

CAA section 110(a)(2)(L) directs SIPs
to require each major stationary source
to pay permitting fees to cover the cost
of reviewing, approving, implementing
and enforcing a permit.

State submission: The Oregon
submission refers to ORS 468.065
Issuance of Permits: Content; Fees; Use
which provides the EQC authority to
establish a schedule of fees for permits
based on the costs of filing and
investigating applications, issuing or
denying permits, carrying out title V
requirements and determining
compliance. ORS 468A.040 Permits;
Rules provides that the EQC may
require permits for air contamination
sources, type of air contaminant, or
specific areas of the State. The
submission also references OAR 340—
216 Air Contaminant Discharge Permits
which requires payment of permit fees
based on a specified table of sources and
fee schedule.

EPA analysis: On September 28, 1995,
the EPA fully-approved Oregon’s title V
operating permit program (60 FR
50106). While Oregon’s title V program
is not formally approved into the SIP, it
is a mechanism the State can use to
ensure the ODEQ has sufficient
resources to support the air program,
consistent with the requirements of the
SIP. Before the EPA can grant full
approval, a State must demonstrate the
ability to collect adequate fees. The
Oregon title V program included a
demonstration that fees would be
adequate, and that the State would
collect fees from title V sources above
the presumptive minimum in
accordance with 40 CFR 70.9(b)(2)@). In
addition, we note that Oregon SIP-
approved regulations require fees for
purposes of major and minor NSR
permitting, as specified in OAR 340-
216-0090 Sources Subject to ADCP and
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Fees, OAR 340-216—8010 Table 1—
Activities and Sources, and OAR 340-
216-8020 Table 2—Air Contaminant
Discharge Permits (fee schedule).
Therefore, we are proposing to conclude
that Oregon has satisfied the
requirements of CAA section
110(a)(2)(L) for the ozone NAAQS.

110(a)(2)(M): Consultation/Participation
by Affected Local Entities

CAA section 110(a)(2)(M) requires
States to provide for consultation and
participation in SIP development by
local political subdivisions affected by
the SIP.

State submission: The Oregon
submission refers to the following laws
and regulations:

e ORS 468.020 Rules and Standards

e ORS 468.035 Functions of Department
paragraphs (a), (c), (f), and (g)

¢ ORS 468A.010 Policy paragraphs
(1)(b) and (c)

e ORS 468A.025 Air Purity Standards;
Air Quality Standards; Treatment and
Control of Emissions; Rules

e ORS 468A.035 General
Comprehensive Plan

e ORS 468A.040 Permits; Rules

e ORS 468A.055 Notice Prior to
Construction of New Sources; Order
Authorizing or Prohibiting
Construction; Effect of No Order;
Appeal

e ORS 468A.070 Measurement and
Testing of Contamination Sources;
Rules

e ORS 468A.100-180 Regional Air
Quality Control Authorities

e OAR 340-200 General Air Pollution
Procedures and Definitions

¢ OAR 340-204 Designation of Air
Quality Areas

o OAR 340-216 Air Contaminant
Discharge Permits

EPA analysis: The regulations cited by
Oregon were previously approved on
December 27, 2011 (76 FR 80747) and
provide for consultation and
participation in SIP development by
local political subdivisions affected by
the SIP. We are proposing to approve
the Oregon SIP as meeting the
requirements of CAA section
110(a)(2)(M) for the 2015 ozone
NAAQS.

IIL. Proposed Action

The EPA is proposing to find the
Oregon SIP meets the following CAA
section 110(a)(2) infrastructure elements
for the 2015 ozone NAAQS: (A), (B), (C),
(D)H{AD, D)), (E), (1), (G), (H), (), (K),
(L), and (M). This proposed action
addresses only the interstate transport
requirements of CAA sections
110(a)(2)(D)(1)1), and 110(a)(2)(D)(ii).

We intend to address the remainder of
the interstate transport requirements in
a separate, future action. In addition, we
are also proposing to approve into the
Oregon SIP, and incorporate by
reference at 40 CFR part 52, subpart
MM, a revision to Oregon’s
Administrative Rule 340-200-0035(1)
Reference Materials submitted as part of
the Cleaner Air Oregon SIP on
December 11, 2018.

IV. Incorporation by Reference

In this document, we are proposing to
include in a final rule, regulatory text
that includes incorporation by
reference. In accordance with
requirements of 1 CFR 51.5, we are
proposing to incorporate by reference
the provisions described above in
Section V. Proposed Action. The EPA
has made, and will continue to make,
these documents generally available
electronically through https://
www.regulations.gov and in hard copy
at the appropriate EPA office (see the
FOR FURTHER INFORMATION CONTACT
section of this preamble for more
information).

V. Statutory and Executive Orders
Review

Under the CAA, the Administrator is
required to approve a SIP submission
that complies with the provisions of the
CAA and applicable Federal regulations.
42 U.S.C. 7410(k); 40 CFR 52.02(a).
Thus, in reviewing SIP submissions, the
EPA’s role is to approve State choices,
provided that they meet the criteria of
the CAA. Accordingly, this proposed
action merely approves State law as
meeting Federal requirements and does
not impose additional requirements
beyond those imposed by State law. For
that reason, this proposed action:

¢ Is not a “significant regulatory
action” subject to review by the Office
of Management and Budget under
Executive Orders 12866 (58 FR 51735,
October 4, 1993) and 13563 (76 FR 3821,
January 21, 2011);

e Is not an Executive Order 13771 (82
FR 9339, February 2, 2017) regulatory
action because SIP approvals are
exempted under Executive Order 12866;

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

o Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

¢ Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described

in the Unfunded Mandates Reform Act
of 1995 (Public Law 104—4);

¢ Does not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

e Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

¢ Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

e Is not subject to requirements of
section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
it does not involve technical standards;
and

¢ Does not provide the EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, the SIP is not approved
to apply on any Indian reservation land
or in any other area where the EPA or
an Indian tribe has demonstrated that a
tribe has jurisdiction. In those areas of
Indian country, the rule does not have
tribal implications and will not impose
substantial direct costs on tribal
governments or preempt tribal law as
specified by Executive Order 13175 (65
FR 67249, November 9, 2000).

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Intergovernmental relations,
Lead, Nitrogen dioxide, Ozone,
Particulate matter, Reporting and
recordkeeping requirements, Sulfur
oxides, Volatile organic compounds.

Authority: 42 U.S.C. 7401 et seq.
Dated: February 25, 2019.
Chris Hladick,
Regional Administrator, Region 10.
[FR Doc. 2019-04385 Filed 3-8-19; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[EPA-R04-OAR-2017-0422; FRL-9990-68—
Region 4]

Air Plan Approval; NC; Emission
Control Standards, Open Burning, and
Miscellaneous Revisions

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.
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SUMMARY: The Environmental Protection
Agency (EPA) is proposing to approve
portions of a revision to the North
Carolina State Implementation Plan
(SIP) submitted by the State of North
Carolina through the North Carolina
Department of Environmental Quality
(formerly the North Carolina
Department of Environment and Natural
Resources (NCDENR)), Division of Air
Quality, on January 31, 2008. The
revision includes changes to emission
control standards and open burning
regulations. The changes are part of
North Carolina’s strategy to meet and
maintain the national ambient air
quality standards (NAAQS). This action
is being taken pursuant to the Clean Air
Act (CAA or Act) and its implementing
regulations.

DATES: Comments must be received on
or before April 10, 2019.

ADDRESSES: Submit your comments,
identified by Docket ID No. EPA-R04—
OAR-2017-0422 at http://
www.regulations.gov. Follow the online
instructions for submitting comments.
Once submitted, comments cannot be
edited or removed from Regulations.gov.
EPA may publish any comment received
to its public docket. Do not submit
electronically any information you
consider to be Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Multimedia submissions (audio, video,
etc.) must be accompanied by a written
comment. The written comment is
considered the official comment and
should include discussion of all points
you wish to make. EPA will generally
not consider comments or comment
contents located outside of the primary
submission (i.e. on the web, cloud, or
other file sharing system). For
additional submission methods, the full
EPA public comment policy,
information about CBI or multimedia
submissions, and general guidance on
making effective comments, please visit
http://www2.epa.gov/dockets/
commenting-epa-dockets.

FOR FURTHER INFORMATION CONTACT:
Nacosta C. Ward, Air Regulatory
Management Section, Air Planning and
Implementation Branch, Air, Pesticides
and Toxics Management Division, U.S.
Environmental Protection Agency,
Region 4, 61 Forsyth Street, SW,
Atlanta, Georgia 30303-8960. Ms. Ward
can be reached via telephone at (404)
562-9140, or via electronic mail at
ward.nacosta@epa.gov.

SUPPLEMENTARY INFORMATION:

I. Background

On January 31, 2008, the State of
North Carolina, through NCDENR,?
submitted changes to the North Carolina
SIP for EPA approval. EPA is proposing
to approve changes to the following
regulations under 15A North Carolina
Administrative Code (NCAC) 02D,
Section .0519, Control of Nitrogen
Dioxide and Nitrogen Oxides Emissions;
Section .0540, Particulates From
Fugitive Non-Process Dust Emissions;
and Section .1907, Multiple Violations
Arising From a Single Episode.? These
changes are a part of North Carolina’s
strategy to attain and maintain the
NAAQS and are being proposed for
approval pursuant to section 110 of the
CAA. EPA has taken, will take, or, for
various reasons, will not take separate
action on all other changes submitted on
January 31, 2008.3

II. Analysis of the State Submittals

The revision that is the subject of this
proposed rulemaking makes changes to
emission control standard regulations
under Subchapter 2D of the North
Carolina SIP. These changes revise the
applicability of nitrogen dioxide (NO,)
and nitrogen oxides emissions standards
to nitric acid plants, amend definitions
and expand the applicability of
provisions related to fugitive dust
emissions, and add a new open burning
rule for multiple violations that can
occur from a single open burning event.
The changes either do not interfere with
attainment and maintenance of the
NAAQS or they have the effect of
strengthening the North Carolina SIP.
Detailed descriptions of the changes are
below:

1. Section .0519, Control of Nitrogen
Dioxide and Nitrogen Oxides Emissions
is amended by removing the provision
to limit NO, emissions from nitric acid
manufacturing plants. This regulation

1NCDENR is now the North Carolina Department
of Environmental Quality.

2In the table of North Carolina regulations
federally approved into the SIP at 40 CFR
52.1770(c), 15A NCAC 02D is referred to as
“Subchapter 2D Air Pollution Control
Requirements.”

30n February 5, 2015 (80 FR 6455), EPA took
final action on 2D Section .1004. On July 18, 2017
(82 FR 32767), EPA took direct final action on 2D
Sections .1901, .1902 and .1903. EPA will be taking
separate action on 15A NCAC Sections 2D .1904
and 2Q .0102. EPA is not taking action on 2D
Sections .0516 and .0521, because the changes to
these rules reference incinerator rules under CAA
sections 111(d) and 129 and 40 CFR part 60 and are
not a part of the federally-approved SIP. EPA is not
taking action on changes to 2Q Section .0506
because the changes reference a regulation not
approved into the SIP. Lastly, EPA is not taking
action on changes to 2D Sections .0524, .0960,
.1201, .1202, .1208, .1211, and .2303 because the
State withdrew these regulations from its January
31, 2008, submittal.

covers existing nitric acid
manufacturing plants only, and the
provision limiting NO, emissions from
sulfuric acid manufacturing plants
remains unchanged. The provision
limiting NO, emissions from existing
nitric acid manufacturing plants is
removed because at the time of the
regulations changes there were no nitric
acid plants in the State (nor are there
any currently operating in the State).
Section .0519 is also amended by
adding a provision clarifying that
boilers subject to emission standards
under regulations under Subchapter 2D
of the North Carolina SIP, Sections
.0524, New Source Performance
Standards or .1418, New Generating
Units, Large Boilers and Internal
Combustion Engines, must meet the
requirements of those regulations
instead of the requirements in Section
.0519. To demonstrate that this change
does not interfere with the maintenance
and attainment of the NAAQS, North
Carolina submitted a noninterference
demonstration supporting this change to
its SIP on April 11, 2017.4 North
Carolina confirmed in its
noninterference demonstration that
there are currently no nitric acid plants
operating in the State, and any new
nitric acid plants with affected boilers
or engines will be required to comply
with the New Source Performance
Standards or new generating units, large
boilers and internal combustion engines
Sections at .0524 and .1418 that are
more stringent than the standards being
removed. EPA is proposing to find that
the rationale in North Carolina’s
noninterference demonstration
sufficiently establishes that the
revisions to Section .0519 will not
interfere with attainment and
maintenance of the NAAQS pursuant to
CAA section 110(1).5

2. Section .0540, Particulates From
Fugitive Non-Process Dust Emissions is
amended to make the Section applicable
to all fugitive dust emissions instead of
only fugitive non-process dust
emissions. Section .0540 requires that
the owner or operator of a facility shall
not cause or allow fugitive dust
emissions to cause or contribute to
substantive complaints or visible
emissions in excess of prescribed levels.
Preliminarily, EPA views the expanded
applicability of Section .0540 as SIP
strengthening. To effectuate this
expanded applicability, the substitution

4 This noninterference demonstration is a part of
the docket for this action.

5 Section 110(l) requires that a revision to the SIP
not interfere with any applicable requirement
concerning attainment and reasonable further
progress (as defined in section 171), or any other
applicable requirement of the Act.
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of the term ‘““fugitive non-process dust
emissions” with “fugitive dust
emissions” has been made throughout
the Section to reflect this change. Other
changes to this regulation are as follows:

e The title has been changed from
“Particulates From Fugitive Non-
Process Dust Emissions” to
“Particulates From Fugitive Dust
Emission Sources;”’

e The term “fugitive non-process dust
emissions” has been modified to
eliminate “non-process,” and the
corresponding definition has been
modified;

e The terms “excess fugitive dust
emissions,” “production of crops,” and
“public parking,” along with definitions
thereof, have been added, and the
definitions have been renumbered to
reflect these additions;

e A provision clearly identifying
certain activities that are excluded from
the regulation’s expanded applicability
has been added under paragraph (b).
These activities include: Abrasive
blasting covered under Subchapter 2D
Section .0541; cotton ginning operations
covered under Subchapter 2D Section
.0542; non-production military base
operations; land disturbing activities;
and public roads, public parking, timber
harvesting, or production of crops. As a
preliminary matter, EPA believes the
exclusion of these activities from the
expanded applicability of .0540 does
not result in the North Carolina SIP
being less stringent. This is because, in
the current North Carolina SIP, these
activities are already not subject to the
requirements of Section .0540 due to the
fact that applicability of the current SIP-
approved regulation is limited to non-
process fugitive dust emissions from
only four specified source categories
and the activities now proposed for
explicit exclusion in the new version of
the regulation were effectively excluded
under the old regulation.

e The requirements related to
substantive complaints regarding
fugitive dust emissions from facilities
have been revised to provide clarity to
the requirements that an owner or
operator must meet in order to comply
with the regulation. The regulation is
amended by adding an objective method
(reference method 22) for determining
opacity at the property boundary to
assist inspectors in application of the
regulation. The regulation is also
amended to include the processes that
need to be followed when excess
fugitive emissions substantive
complaints are received.

As noted above, the current SIP-
approved version of Section .0540
applies to only four source categories
that reference regulation Section .0540

regarding control of non-process fugitive
dust emissions: Section .0506, Hot Mix
Asphalt Plants; Section .0509, Mica or
Feldspar Processing Plants; Section
.0510, Sand, Gravel, or Crushed Stone
Operations; and Section .0511, Light
Weight Aggregate Processes. The
amendments to the regulation now
expand its applicability to require
sources with no permit, and that are not
subject to one of the aforementioned
four categories, to abate fugitive dust
that is due to poor collection and/or
control systems or non-process fugitive
emissions. The focus of the regulation is
no longer limited to non-process
fugitive emissions, and the amendments
eliminate any differentiation between
fugitive non-process and fugitive
process emissions.

The other major change to the
regulation includes the addition of
reference method 22 for visible
emissions determination. Compliance
with the regulation was previously
determined by the presence of physical
evidence to verify a complaint (i.e., dust
that must be attributed solely to a
source). The addition of reference
method 22 allows an inspector to
determine compliance based on any
opacity at the property boundary that
occurs more than six minutes in an hour
and includes all fugitive dust. The
amendments also include the processes
that need to be followed when excess
fugitive emissions or two (or more)
substantive complaints are received.
The amendment requires immediate
abatement measures for identified
fugitive dust emission sources within 30
days and permanent plans for fugitive
dust abatement within 90 days (60 days
from the first report).

EPA has preliminarily determined
that the changes to Section .0540 have
the effect of strengthening the SIP by
covering both process and non-process
fugitive dust from facilities subject to an
emission standard or a permit, whereas
the current SIP-approved version of the
regulation applies only to non-process
fugitive dust from four source
categories. EPA also believes, as a
preliminary matter, that the
amendments related to the specified
exclusions do not make the SIP less
stringent because the excluded activities
were already effectively excluded under
the old regulation. The changes also
provide clarity to definitions,
exclusions, and the requirements
applicable to substantive complaints.
For the reasons noted above, EPA is
proposing approval of the changes to
this regulation and proposing to find
that these amendments to Section .0540
and the revisions to the SIP satisfy CAA
section 110(1) and do not interfere with

attainment and maintenance of the
NAAQS or any other applicable
requirement of the Act.

3. Section .1907, Multiple Violations
Arising From a Single Episode is a new
open burning regulation being added to
the North Carolina SIP. North Carolina
added this provision to allow
assessment of multiple civil penalties
with respect to a single open burning
event because multiple violations may
occur during a single episode. EPA
believes, as a preliminary matter, that
this new regulation is SIP-strengthening
and on this basis EPA is proposing
approval of North Carolina’s request to
add this regulation to its SIP.

III. Incorporation by Reference

In this document, EPA is proposing to
include in a final EPA rule regulatory
text that includes incorporation by
reference. In accordance with
requirements of 1 CFR 51.5, EPA is
proposing to incorporate by reference
the North Carolina regulations under
Subchapter 2D Air Pollution Control
Requirements, Section .0519, Control of
Nitrogen Dioxide and Nitrogen Oxides
Emissions; Section .0540, Particulates
From Fugitive Dust Emission Sources;
and Section .1907, Multiple Violations
Arising from a Single Episode, which
had a state effective date of July 1, 2007.
These changes are proposed to revise
the applicability of NO, and nitrogen
oxides emissions standards to nitric
acid plants, amend definitions and the
applicability of provisions related to
fugitive dust emissions, and add a new
open burning rule for multiple
violations that can occur from a single
open burning event. EPA has made, and
will continue to make, these materials
generally available through
www.regulations.gov and at the EPA
Region 4 office (please contact the
person identified in the FOR FURTHER
INFORMATION CONTACT section of this
preamble for more information).

IV. Proposed Action

For the reasons described above, EPA
is proposing to approve the
aforementioned changes to the North
Carolina SIP submitted by the State of
North Carolina on January 31, 2008,
pursuant to section 110 because these
changes are consistent with the CAA.

V. Statutory and Executive Order
Reviews

Under the CAA, the Administrator is
required to approve a SIP submission
that complies with the provisions of the
Act and applicable Federal regulations.
See 42 U.S.C. 7410(k); 40 CFR 52.02(a).
Thus, in reviewing SIP submissions,
EPA’s role is to approve state choices,
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provided that they meet the criteria of
the CAA. This action merely proposes to
approve state law as meeting Federal
requirements and does not impose
additional requirements beyond those
imposed by state law. For that reason,
this proposed action:

e Is not a significant regulatory action
subject to review by the Office of
Management and Budget under
Executive Orders 12866 (58 FR 51735,
October 4, 1993) and 13563 (76 FR 3821,
January 21, 2011);

e Is not an Executive Order 13771 (82
FR 9339, February 2, 2017) regulatory
action because SIP approvals are
exempted under Executive Order 12866;

e Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

e Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

¢ Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104-4);

e Does not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

¢ Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

¢ Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

¢ Is not subject to requirements of
section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the CAA; and

¢ Does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

The SIP is not approved to apply on
any Indian reservation land or in any
other area where EPA or an Indian tribe
has demonstrated that a tribe has
jurisdiction. In those areas of Indian
country, the rule does not have tribal
implications as specified by Executive
Order 13175 (65 FR 67249, November 9,
2000), nor will it impose substantial
direct costs on tribal governments or
preempt tribal law.

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Carbon monoxide,
Incorporation by reference,
Intergovernmental relations, Lead,
Nitrogen dioxide, Ozone, Particulate
matter, Reporting and recordkeeping
requirements, Sulfur oxides, Volatile
organic compounds.

Authority: 42 U.S.C. 7401 et seq.
Dated: February 25, 2019.
Mary S. Walker,
Acting Regional Administrator, Region 4.
[FR Doc. 2019—04383 Filed 3—8-19; 8:45 am]|
BILLING CODE 6560-50-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Centers for Medicare & Medicaid
Services

42 CFR Chapter IV
Office of the Secretary

45 CFR Subtitle A
[CMS-9921-NC]
RIN 0938-ZB45

Patient Protection and Affordable Care
Act; Increasing Consumer Choice
Through the Sale of Individual Health
Insurance Coverage Across State
Lines Through Health Care Choice
Compacts

AGENCY: Centers for Medicare &
Medicaid Services (CMS), HHS.

ACTION: Request for information.

SUMMARY: This request for information
(RFI) solicits comment from interested
parties on how to eliminate barriers to
and enhance health insurance issuers’
ability to sell individual health
insurance coverage across state lines,
primarily pursuant to Health Care
Choice Compacts. This RFI was written
in connection with Executive Order
13813, ‘Promoting Healthcare Choice
and Competition Across the United
States,” which directs the
Administration, including the
Department of Health and Human
Services (HHS), to the extent consistent
with law, to facilitate the purchase of
health insurance coverage across state
lines. HHS is committed to increasing
health insurance coverage options under
Title I of the Patient Protection and
Affordable Care Act.

DATES: Comment Date: To be assured
consideration, comments must be
received at one of the addresses

provided below, no later than 5 p.m. on
May 6, 2019.

ADDRESSES: In commenting, please refer
to file code CMS—9921-NC. Because of
staff and resource limitations, we cannot
accept comments by facsimile (FAX)
transmission.

Comments, including mass comment
submissions, must be submitted in one
of the following three ways (please
choose only one of the ways listed):

1. Electronically. You may submit
electronic comments on this regulation
to http://www.regulations.gov. Follow
the “Submit a comment” instructions.

2. By regular mail. You may mail
written comments to the following
address ONLY: Centers for Medicare &
Medicaid Services, Department of
Health and Human Services, Attention:
CMS-9921-NC, P.O. Box 8016,
Baltimore, MD 21244-8016.

Please allow sufficient time for mailed
comments to be received before the
close of the comment period.

3. By express or overnight mail. You
may send written comments to the
following address ONLY: Centers for
Medicare & Medicaid Services,
Department of Health and Human
Services, Attention: CMS—-9921-NC,
Mail Stop C4-26-05, 7500 Security
Boulevard, Baltimore, MD 21244-1850.

For information on viewing public
comments, see the beginning of the
SUPPLEMENTARY INFORMATION section.

FOR FURTHER INFORMATION CONTACT: Cam
Moultrie Clemmons, (206) 615—2338.
SUPPLEMENTARY INFORMATION:

Submission of Comments: All
submissions received must include the
Agency file code CMS-9921-NC for this
notice.

Inspection of Public Comments: All
comments received before the close of
the comment period are available for
viewing by the public, including any
personally identifiable or confidential
business information that is included in
a comment. We post all comments
received before the close of the
comment period on the following
website as soon as possible after they
have been received: http://
www.regulations.gov. Follow the search
instructions on that website to view
public comments.

I. Background

On October 12, 2017, President
Trump issued Executive Order 13813,
“Promoting Healthcare Choice and
Competition Across the United States,”
which states the policy of the
Administration will be ““to the extent
consistent with law, to facilitate the
purchase of insurance across State lines
and the development and operation of a


http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov

8658

Federal Register/Vol. 84, No. 47/Monday, March 11, 2019/Proposed Rules

healthcare system that provides high-
quality care at affordable prices for the
American people.” * The Executive
Order reflects the Administration’s
intention to put downward pressure on
premiums by providing more
meaningful choices for consumers and
increasing competition. The Department
of Health and Human Services (HHS)
intends to work with states to innovate
within the health insurance market by
considering additional mechanisms for
the purchase of individual health
insurance coverage that are less
burdened by regulatory requirements
and will therefore simplify operations
and lower costs for health insurance
issuers, with the ultimate goal of
lowering prices for coverage and
increasing options for United States
consumers.

Executive Order 13813 further directs
the Secretary of HHS, in consultation
with the Secretaries of the Treasury,
Labor, and the Federal Trade
Commission, within 180 days from the
date of the Executive Order, and every
2 years thereafter, to provide a report to
the President that details the extent to
which existing state and federal laws,
regulations, guidance, requirements,
and policies fail to conform to the
policies set forth in section 1 of the
Executive Order, including the
facilitation of the purchase of insurance
across state lines, and identifies actions
that states or the federal government
could take in furtherance of the policies
set forth in section 1 of the Executive
Order. Comments provided in response
to this Request for Information (RFI)
may help to inform future reports.

While there is no federal law that
generally prohibits the sale of health
insurance coverage across state lines,
the McCarran-Ferguson Act of 1945 2
establishes states as the primary
regulators of insurance and declares that
a federal law cannot preempt any state
law that regulates the business of
insurance, or that imposes a fee or tax
upon such business, unless such federal
law specifically relates to the business
of insurance. While several mechanisms
to facilitate the sale of individual health
insurance coverage across state lines
exist, such as Interstate Health
Compacts enacted through state
legislation and the allowance of the sale
of insurance from out-of-state insurers
by a state, this RFI primarily explores
options related to Health Care Choice
Compacts related to section 1333 of the
Patient Protection and Affordable Care

1 https://www.whitehouse.gov/the-press-office/
2017/10/12/presidential-executive-order-promoting-
healthcare-choice-and-competition.

215 U.S.C. 1011-1015.

Act (PPACA) (Pub. L. 111-148) since
section 1333 provides a specific role for
the federal government.

Section 1333 of the PPACA provides
for the establishment of a regulatory
framework 3 that allows two or more
states to enter into a Health Care Choice
Compact. For plan years beginning on or
after January 1, 2016, under a Health
Care Choice Compact, a health
insurance issuer could offer one or more
qualified health plans (QHPs)4 in the
individual health insurance market in
any state included in the compact. The
QHP generally would only be subject to
the laws and regulations of the state in
which the health insurance coverage
was written or issued.? Section 1333 of
the PPACA does not address the sale of
group health insurance coverage across
state lines or the sale of individual
market policies that are not QHPs. In
order to enter into a Health Care Choice
Compact, a state must pass legislation,
after March 23, 2010, specifically
authorizing it to do so. To date, no states
have passed legislation authorizing the
state to enter into a Health Care Choice
Compact as contemplated by section

3Section 1333 of the PPACA requires that no later
than July 1, 2013, the Secretary of HHS, in
consultation with the National Association of
Insurance Commissioners, issue regulations for the
creation of Health Care Choice Compacts. To date,
HHS has not promulgated rules implementing
section 1333 of the PPACA.

4 Qualified health plan, or QHP, means a health
plan that has in effect a certification that it meets
the standards described in subpart C of part 156
issued or recognized by each Exchange through
which such plan is offered in accordance with the
process described in subpart K of part 155. See 45
CFR 155.20.

5 Additionally, the issuer would be subject to the
market conduct, unfair trade practices, network
adequacy, and consumer protection standards
(including standards relating to rating), including
addressing disputes as to the performance of the
contract, of the state in which the policyholder
resides. The health insurance issuer must be
licensed in or submit to the jurisdiction and be
subject to the aforementioned standards of each
state in which it offers health insurance coverage
under the compact. In addition, the health
insurance issuer must notify the policyholder that
the coverage may not otherwise be subject to the
laws of the state in which the policyholder resides.
Under section 1333 of the PPACA, HHS has the
authority to approve Health Care Choice Compacts
if it determines that they would provide coverage
that would be at least as comprehensive as health
insurance coverage sold through the Exchanges that
offer essential health benefits, provide coverage and
cost-sharing protections against excessive out-of-
pocket spending at least as affordable as coverage
under Title I of the PPACA, provide coverage to at
least a comparable number of residents as coverage
under Title I of the PPACA, not increase the federal
deficit, and not weaken the enforcement of the laws
and regulations of any state that is included in the
compact that would still apply to the issuer in
states in which the purchaser of coverage resides
that is not the state in which the coverage was
issued or written under the Health Care Choice
Compact requirements. To date, HHS has not
received any requests for approval of a Health Care
Choice Compact.

1333 of the PPACA or created a Health
Care Choice Compact, and no issuer has
offered health insurance coverage
through a Health Care Choice Compact.
However, four states (Georgia, Maine,
Oklahoma, and Wyoming) have passed
laws authorizing the sale of health
insurance coverage across state lines.
Under Georgia law,® insurers are
authorized to offer individual accident
and sickness insurance policies in
Georgia that have been approved for
issuance in other states, provided
specified minimum criteria are met.
Under Maine law,” domestic insurers or
licensed health maintenance
organizations that are authorized to
transact individual health insurance in
Maine are permitted to offer for sale in
Maine an individual health insurance
policy duly authorized for sale in
Connecticut, Massachusetts, New
Hampshire, Rhode Island, or Vermont
by a parent or corporate affiliate,
provided specified minimum criteria are
met. Oklahoma law 8 allows issuers
authorized to engage in the business of
insurance in a state which has a
legislatively approved compact with
Oklahoma, and not so authorized in
Oklahoma, to issue individual accident
and health insurance policies in
Oklahoma, provided specified
minimum criteria are met. Wyoming
law © allows insurers authorized to
engage in the business of insurance in
a state identified by the Commissioner
as having insurance laws sufficiently
consistent with Wyoming laws, and so
authorized in Wyoming, to issue in
Wyoming selected comprehensive
individual medical and surgical
insurance policies that have been
approved in other such states, provided
specified minimum criteria are met.

Three other states have passed laws to
study the feasibility of selling insurance
across state lines.10 Since 2010, bills
that would permit the purchase of
health insurance coverage across state
lines have been filed but not passed in
an additional 11 states.1?

Separately, “Interstate Health
Compacts,” also known as “Freedom

6Ga. Code Ann., sec. 33—-29A-30, et seq.

7Me. Rev. Stat. tit. 24—A, sec. 405-B.

8(kla. Stat. Ann. tit. 36, sec. 4414.

9Wyo. Stat. Ann. sec. 26—-18-201, et seq.

10Kentucky (2012 Ken. H.B. 265. Sec. 10), Rhode
Island (RI General Law 27-67), and Washington
(Chapter 303, Laws of the State of Washington 2008,
section 8, (SSB 5261)).

11 Arizona (SB 1593 of 2011), Indiana (HB 1063
of 2011 and HB 1013 of 2013), Minnesota (H 1859
and S 349 of 2015), Montana (H 280 of 2013), New
Hampshire (H 327 and S 150 of 2011), New Jersey
(A 1558, A 4364, and S 2806 of 2017), Pennsylvania
(HB 47 of 2011-12 and SB 346 of 2013-14), South
Carolina (S 185 of 2011 and S 886 of 2014), Texas
(HCR 90 of 2017), Washington (S 5540 of 2013-14),
and West Virginia (HB 2801 and SB 419 of 2011).


https://www.whitehouse.gov/the-press-office/2017/10/12/presidential-executive-order-promoting-healthcare-choice-and-competition
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Health Compacts,” are another type of
compact, advocated by Competitive
Governance Action and the American
Legislative Exchange Council, which
could provide broader interstate health
markets than the Health Care Choice
Compacts under section 1333 of the
PPACA. Interstate Health Compacts
include a provision allowing for the
suspension of the operation of all
federal laws, rules, regulations, and
orders regarding health care that are
inconsistent with the laws and
regulations adopted by the member state
pursuant to the compact and aim to
secure federal funding that is not
conditional on any action of the member
states.’2 The creation of any such
Interstate Health Compact requires
formal Congressional approval pursuant
to Article 1, Section 10, of the United
States Constitution. As of January 2017,
at least nine states 13 have enacted
Interstate Health Compacts; however, no
requests for Congressional approval of
the Interstate Health Compacts have
been submitted.

No health insurance issuers or
consumers appear to have access to the
increased flexibility that could be
afforded by state laws related to the sale
of health insurance coverage across state
lines.

II. Solicitation of Public Comments

HHS solicits public comments about
actions that could further facilitate
selling individual health insurance
coverage across state lines. Comments
are requested in response to the
questions below with respect to
individual health insurance coverage.
The Administration recognizes and
strongly supports the fundamental role
states play in regulating insurance.
Providing states with flexibility to
address the unique needs of their health
insurance markets is a key component
of achieving the goals stated in the
Executive Order. This RFI is not
intended to inform policy which will
preempt state law or otherwise impede
the role states play as the primary
regulators of insurance.

12 See e.g., Ala. Code sec. 22—-21A; Ga. Code Ann.
sec. 31-48-1; Ind. Code sec. 12-16.5-1-1, et seq.;
Kan. Stat. Ann. 65—-6230; Mo. Rev. Stat. sec.
191.025; Okla. St. Ann. tit. 63, sec. 7300; S.C. Code
Ann. sec. 44—10-10, et seq.; and Tex. Ins. Code
Ann. sec. 5002.001. The legality of suspending the
operation of federal law is not addressed herein, but
this type of provision likely will face legal
challenges.

13 Alabama, Georgia, Indiana, Kansas, Missouri,
Oklahoma, South Carolina, Texas, and Utah
(expired July 2014).

A. Expanding Access to Health
Insurance Coverage Across State Lines

1. What are the practical advantages
and disadvantages of allowing health
insurance issuers to sell individual
health insurance coverage across state
lines through Health Care Choice
Compacts?

2. What actions could the federal
government undertake to facilitate the
state implementation of the sale of
individual health insurance coverage
across state lines pursuant to section
1333 of the PPACA?

3. While four states have passed laws
specifically authorizing the sale of
individual health insurance across state
lines, we understand that no action to
implement these laws has been taken.
Additionally, nine states have enacted
laws authorizing the creation of
Interstate Health Compacts, yet we
understand that no such Compact has
been created. Why have states not taken
advantage of these opportunities? Are
there federal or state statutory and/or
regulatory barriers that prevent states
from doing so?

4. Should HHS promote the sale of
QHPs through Health Care Choice
Compacts across state lines and why?

5. How would the sale of individual
health insurance coverage across state
lines through Health Care Choice
Compacts impact access to QHPs? We
are particularly interested in the impact
on counties that do not have many
options for QHP coverage in their
current markets and whether the sale of
health insurance coverage across state
lines would increase or decrease the
number of issuers offering QHPs in
these counties.

6. Are there mechanisms, such as
memoranda of understanding or other
contractual arrangements, other than
Health Care Choice Compacts
established pursuant to section 1333 of
the PPACA, that states could utilize to
facilitate the sale of individual health
insurance coverage across state lines?
Would selling health insurance coverage
such as short-term, limited-duration
insurance; state-regulated farm bureau
coverage; or insurance licensed by a
state as defined under section
2791(d)(14) of the Public Health Service
Act (PHS Act) (to include each of the
several states, the District of Columbia,
Puerto Rico, the Virgin Islands, Guam,
American Samoa, and the Northern
Mariana Islands) 14 to individuals

14 On July 14, 2016, the CMS Administrator sent
letters to the territories stating the new market
reforms in the PHS Act enacted in title I of the
PPACA are governed by the definition of “state” set
forth in that title, and therefore do not apply to
issuers of health insurance coverage in the

pursuant to such state agreements help
facilitate the sale of individual health
insurance coverage across state lines?
Consider whether the type of coverage
is relevant to, or would impact, the form
or nature of the agreements utilized by
states.

B. Operationalizing the Sale of Health
Insurance Coverage Across State Lines

1. Is the structure of Health Care
Choice Compacts contemplated by
section 1333 of the PPACA effective in
facilitating the sale of individual health
insurance coverage across state lines?
To date, no states have passed laws
specifically authorizing the state to
enter into a Health Care Choice Compact
under section 1333 of the PPACA. Why
have states not enacted such laws? Are
there any necessary revisions to section
to 1333 of the PPACA that would
facilitate the sale of health insurance
coverage across state lines?

2. How difficult is it for small and/or
regional health insurance issuers to
develop provider networks in multiple
states that could be used for health
insurance coverage sold pursuant to
Health Care Choice Compacts, and what
are the causes of any such difficulties?
For individual market health insurance
issuers that already have a national
provider network, what are the
challenges for selling individual health
insurance coverage across state lines
through Health Care Choice Compacts?
In what ways could the federal
government facilitate expanding and
strengthening provider networks?

3. How would states allowing health
insurance issuers to sell individual
health insurance coverage across state
lines through Health Care Choice
Compacts (if the health insurance
coverage only covers health benefits in
accordance with federal law and the
laws of the state where the coverage is
written) impact access to and the
utilization of medical services?

4. What new and existing consumer
protections are needed to protect
policyholders that reside in one state
but purchase individual health
insurance coverage from a health
insurance issuer in another state

territories. The letter states the definition of “state”
set forth in the PHS Act will apply only to PHS Act
requirements in place prior to the enactment of the
PPACA, or subsequently enacted in legislation that
does not include a separate definition of “state” (as
the PPACA does). This analysis applies only to
health insurance that is governed by the PHS Act.
The PHS Act, the Employee Retirement Income
Security Act (ERISA), and the Internal Revenue
Code (Code) requirements applicable to group
health plans continue to apply to such coverage.
The letters are available at https://www.cms.gov/
CCIIO/Resources/Letters/index.htm#HealthMarket
Reforms.
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pursuant to a Health Care Choice
Compact? How would allowing health
insurance issuers to sell individual
health insurance coverage across state
lines impact the ability of state
regulators to assist consumers or impact
the ability of state courts to resolve legal
disputes when the policyholder resides
in a state other than that in which the
policy was written, pursuant to a Health
Care Choice Compact?

5. To what extent, if any, would the
sale of individual health insurance
coverage across state lines pursuant to a
Health Care Choice Compact positively
or negatively impact the following
populations: Persons with pre-existing
conditions; persons with disabilities;
persons with chronic physical health
conditions; expectant mothers;
newborns; American Indians and Alaska
Natives and tribal entities; veterans; and
persons with behavioral health
conditions, including both mental
health and substance use disorder
conditions?

6. In general, which statutes or
regulations of the issuing state should
apply to an individual market policy
sold in another state pursuant to a
Health Care Choice Compact, and which
statutes or regulations, if any, of the
state in which the policy is sold should
apply? To what extent should policies
being sold in another state pursuant to
a Health Care Choice Compact be
required to cover the state-required
benefits of that state, and to what extent
should such policies be required to
cover the state-required benefits of the
issuing state?

C. Financial Impact of Selling Health
Insurance Coverage Across State Lines

1. What policies, including how
premiums and rates are established and
reviewed, and how risk is pooled,
should be in place with respect to rating
and pricing of health insurance coverage
sold across state lines pursuant to
Health Care Choice Compacts?

2. What impact would the sale of
health insurance coverage across state
lines pursuant to Health Care Choice

Compacts have on health insurance
coverage premiums for purchasers of
insurance across state lines and for
policyholders purchasing in-state
insurance in the state where the across-
state-lines purchasers live or in the state
in which the issuer is located? Would
the impact be different for policyholders
in different states?

3. What impact would the sale of
health insurance coverage across state
lines pursuant to Health Care Choice
Compacts have on policyholders’ out-of-
pocket expenses? Would the impact be
different for different policyholders?

4. What impact would the sale of
health insurance coverage across state
lines pursuant to Health Care Choice
Compact have on a health insurance
issuer’s operating costs?

5. What impact would the sale of
health insurance coverage across state
lines pursuant to Health Care Choice
Compacts have on market participation
in each state?

6. What impact would the sale of
health insurance coverage across state
lines pursuant to Health Care Choice
Compacts have on competition and the
viability of health insurance issuers that
elect not to sell health insurance
coverage across state lines?

7. What impact would the sale of
health insurance coverage across state
lines pursuant to Health Care Choice
Compacts have on health care cost
growth and medical inflation?

8. What impact would the sale of
health insurance coverage across state
lines pursuant to Health Care Choice
Compacts have on consolidation of
health insurance issuers?

9. What impact would the sale of
health insurance coverage across state
lines pursuant to Health Care Choice
Compacts have on the market risk pools
of the states where the health insurance
issuer is domiciled and where the
policyholder resides?

10. What impact would the sale of
health insurance coverage across state
lines pursuant to Health Care Choice
Compacts have on the size and
composition of the uninsured
population?

I11. Collection of Information
Requirements

This document does not impose
information collection requirements,
that is, reporting, recordkeeping or
third-party disclosure requirements.
This RFI constitutes a general
solicitation of comments. In accordance
with the implementing regulations of
the Paperwork Reduction Act (PRA) at
5 CFR 1320.3(h)(4), information subject
to the PRA does not generally include
“facts or opinions submitted in response
to general solicitations of comments
from the public, published in the
Federal Register or other publications,
regardless of the form or format thereof,
provided that no person is required to
supply specific information pertaining
to the commenter, other than that
necessary for self-identification, as a
condition of the agency’s full
consideration of the comment.”
Consequently, there is no need for
review by the Office of Management and
Budget under the authority of the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501, et seq.).

IV. Response to Comments

Because of the large number of public
comments we normally receive on
Federal Register documents, we are not
able to acknowledge or respond to them
individually. We will consider all
comments we receive by the date and
time specified in the DATES section of
this preamble, and, in the event we
issue a subsequent document, we will
respond to the comments in the
preamble to that document.

Dated: January 28, 2019.
Seema Verma,

Administrator, Centers for Medicare &
Medicaid Services.

Dated: February 14, 2019.
Alex M. Azar II,

Secretary, Department of Health and Human
Services.

[FR Doc. 2019-04270 Filed 3-6—19; 4:15 pm]
BILLING CODE 4120-01-P
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DEPARTMENT OF AGRICULTURE

Submission for OMB Review;
Comment Request

March 6, 2019.

The Department of Agriculture has
submitted the following information
collection requirement(s) to OMB for
review and clearance under the
Paperwork Reduction Act of 1995,
Public Law 104-13. Comments are
required regarding (1) whether the
collection of information is necessary
for the proper performance of the
functions of the agency, including
whether the information will have
practical utility; (2) the accuracy of the
agency’s estimate of burden including
the validity of the methodology and
assumptions used; (3) ways to enhance
the quality, utility and clarity of the
information to be collected; and (4)
ways to minimize the burden of the
collection of information on those who
are to respond, including through the
use of appropriate automated,
electronic, mechanical, or other
technological collection techniques or
other forms of information technology.

Comments regarding this information
collection received by April 10, 2019
will be considered. Written comments
should be addressed to: Desk Officer for
Agriculture, Office of Information and
Regulatory Affairs, Office of
Management and Budget (OMB), New
Executive Office Building, 725 17th
Street NW, Washington, DC 20502.
Commenters are encouraged to submit
their comments to OMB via email to:
OIRA_Submission@OMB.EOP.GOV or
fax (202) 395-5806 and to Departmental
Clearance Office, USDA, OCIO, Mail
Stop 7602, Washington, DC 20250—
7602. Copies of the submission(s) may
be obtained by calling (202) 720-8958.

An agency may not conduct or
sponsor a collection of information
unless the collection of information
displays a currently valid OMB control
number and the agency informs

potential persons who are to respond to
the collection of information that such
persons are not required to respond to
the collection of information unless it
displays a currently valid OMB control
number.

Farm Service Agency

Title: Measurement Service Records.

OMB Control Number: 0560-0260.

Summary of Collection: This
collection of information is authorized
by 7 CFR part 718 and described in FSA
Handbook 2—CP. If a producer requests
measurement services, it becomes
necessary for the producer to provide
certain information which is collected
on the FSA—409, Measurement Service
or 409 A, Measurement Service Request
Register. The collection of this
information is necessary to fulfill the
producer’s request for measurement
services. Producers may request acreage
or production measurement services.

Need and Use of the Information: The
Farm Service Agency (FSA) will collect
the following information that the
producer is required to provide on the
FSA—-409 and FSA 409 A: Farm serial
number, program year, farm location,
contact person, and type of service
request (acreage or production). The
collected information is used to create a
record of measurement service requests
and cost to the producer.

Description of Respondents: Farms.

Number of Respondents: 135,000.

Frequency of Responses: Reporting:
On occasion; Weekly; Monthly.

Total Burden Hours: 33,750.

Ruth Brown,

Departmental Information Collection
Clearance Officer.

[FR Doc. 2019-04334 Filed 3-8-19; 8:45 am]
BILLING CODE 3410-05-P

DEPARTMENT OF AGRICULTURE

Federal Crop Insurance Corporation
[Docket No. FCIC-19-0001]

Information Collection Request;
Interpretations of Statutory and
Regulatory Provisions and Written
Interpretations of FCIC Procedures;
Notice of Request for Renewal of a
Currently Approved Information
Collection

AGENCY: Federal Crop Insurance
Corporation, USDA.

ACTION: Notice; request for comment.

SUMMARY: This notice announces a
public comment period on the
information collection requests (ICRs)
associated with the interpretations of
provisions of the Act or any regulation
codified in the Code of Federal
Regulations (Final Agency
Determination) and interpretations of
policy provision not codified in the
Code of Federal Regulations or any
procedure used in the administration of
the Federal crop insurance program
(FCIC interpretation).

DATES: Written comments on this notice
will be accepted until close of business
May 10, 2019.

ADDRESSES: FCIC prefers that comments
be submitted electronically through the
Federal eRulemaking Portal. You may
submit comments, identified by Docket
ID No. FCIC-19-0001, by any of the
following methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

e Mail: Director, Product
Administration and Standards Division,
Risk Management Agency, United States
Department of Agriculture, P.O. Box
419205, Kansas City, MO 64133—-6205.

All comments received, including
those received by mail, will be posted
without change to http://
www.regulations.gov, including any
personal information provided, and can
be accessed by the public. All comments
must include the agency name and
docket number or Regulatory
Information Number (RIN) for this rule.
For detailed instructions on submitting
comments and additional information,
see http://www.regulations.gov. If you
are submitting comments electronically
through the Federal eRulemaking Portal
and want to attach a document, we ask
that it be in a text-based format. If you
want to attach a document that is a
scanned Adobe PDF file, it must be
scanned as text and not as an image,
thus allowing FCIC to search and copy
certain portions of your submissions.
For questions regarding attaching a
document that is a scanned Adobe PDF
file, please contact the RMA Web
Content Team at (816) 823—4694 or by
email at rmaweb.content@rma.usda.gov.

Privacy Act: Anyone is able to search
the electronic form of all comments
received for any dockets by the name of
the person submitting the comment (or


mailto:OIRA_Submission@OMB.EOP.GOV
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
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signing the comment, if submitted on
behalf of an association, business, labor
union, etc.). You may review the
complete User Notice and Privacy
Notice for Regulations.gov at http://
www.regulations.gov/#!privacyNotice.

SUPPLEMENTARY INFORMATION:

Title: Interpretations of Statutory and
Regulatory Provisions and Written
Interpretations of FCIC Procedures.

OMB Number: 0563-0055.

Expiration Date of Approval: May 31,
2019.

Type of Request: Extension with a
revision.

Abstract: FCIC is proposing to renew
the currently approved information
collection, OMB Number 0563-0055. It
is currently up for renewal and
extension for three years. The
information collection requirements for
this renewal package are necessary for
FCIC to provide an interpretation of
request for a Final Agency
Determination and an FCIC
interpretation. This data is used to
administer the provisions of 7 CFR part
400, subpart X in accordance with the
Federal Crop Insurance Act, as
amended.

We are asking the Office of
Management and Budget (OMB) to
extend its approval of our use of this
information collection activity for an
additional 3 years.

The purpose of this notice is to solicit
comments from the public concerning
this information collection activity.
These comments will help us:

(1) Evaluate whether the proposed
collection of information is necessary
for the proper performance of the
functions of the agency, including
whether the information has practical
utility;

(2) Evaluate the accuracy of the
agency’s estimate of the burden of the
proposed collection of information;

(3) Enhance the quality, utility, and
clarity of the information to be
collected; and

(4) Minimize the burden of the
collection of information on those who
are to respond, through use, as
appropriate, of automated, electronic,
mechanical, and other collection
technologies, e.g., permitting electronic
submission of responses.

Estimate of burden: The public
reporting burden for this collection of
information is estimated to average 8
hours per response.

Respondents/Affected Entities: Parties
affected by the information collection
requirements included in this Notice are
any producer (including their legal
counsel) with a valid crop insurance
policy and approved insurance provider

(agents, loss adjusters, employees,
contractors or legal counsel) with
agreement with FCIC.

Estimated annual number of
respondents: 30.

Estimated annual number of
responses per respondent: 1.

Estimated annual number of
responses: 30.

Estimated total annual burden hours
on respondents: 240.

Comments are invited on: (1) Whether
the proposed collection of information
is necessary for the proper performance
of the functions of the agency, including
whether the information will have
practical utility; (2) the accuracy of the
agency'’s estimate of the burden of the
proposed collection information; (3)
ways to enhance the quality, utility, and
clarity of the information to be
collected; and (4) ways to minimize the
burden of the collection of information
on those who are to respond, through
use, as appropriate, of automated,
electronic, mechanical, or other
collection technologies, e.g., permitting
electronic submission of responses.

All responses to this notice will be
summarized and included in the request
for OMB approval. All comments will
also become a matter of public record.

Martin R. Barbre,

Manager, Federal Crop Insurance
Corporation.

[FR Doc. 2019—-04279 Filed 3—8-19; 8:45 am]|
BILLING CODE 3410-08-P

DEPARTMENT OF AGRICULTURE

Food Safety and Inspection Service
[Docket No. FSIS-2018-0034]

Availability of FSIS Guideline for
Industry Response to Customer
Complaints

AGENCY: Food Safety and Inspection
Service, USDA.

ACTION: Notice of availability and
request for comment.

SUMMARY: The Food Safety and
Inspection Service (FSIS) is announcing
the availability of and requesting
comments on a guideline to assist the
meat and poultry industry develop
written programs for responding to
consumer complaints about adulterated
or misbranded meat and poultry
products. FSIS developed this guideline
in response to an increase in the number
of recalls of meat and poultry products
contaminated with foreign materials.
DATES: Submit comments on or before
May 10, 2019.

ADDRESSES: A downloadable version of
the guideline is available to view and

print at https://www.fsis.usda.gov/wps/
portal/fsis/topics/regulatory-
compliance/compliance-guides-index
once copies of the guideline have been
published.

FSIS invites interested persons to
submit comments on this guideline.
Comments may be submitted by one of
the following methods:

e Federal eRulemaking Portal: This
website provides the ability to type
short comments directly into the
comment field on this web page or
attach a file for lengthier comments. Go
to http://www.regulations.gov. Follow
the on-line instructions at that site for
submitting comments.

e Mail, including CD-ROMs, etc.:
Send to Docket Clerk, U.S. Department
of Agriculture, Food Safety and
Inspection Service, 1400 Independence
Avenue SW, Mailstop 3758, Room 6065,
Washington, DC 20250-3700.

e Hand- or courier-delivered
submittals: Deliver to 1400
Independence Avenue SW, Room 6065,
Washington, DC 20250-3700.

Instructions: All items submitted by
mail or electronic mail must include the
Agency name and docket number FSIS—
2018-0034. Comments received in
response to this docket will be made
available for public inspection and
posted without change, including any
personal information, to http://
www.regulations.gov.

Docket: For access to background
documents or comments received, call
(202)720-5627 to schedule a time to
visit the FSIS Docket Room at 1400
Independence Avenue SW, Room 6065,
Washington, DC 20250-3700.

FOR FURTHER INFORMATION CONTACT:
Roberta Wagner, Assistant
Administrator, Office of Policy and
Program Development; Telephone: (202)
205-0495.

SUPPLEMENTARY INFORMATION:
Background

The Food Safety and Inspection
Service (FSIS) administers a regulatory
program under the Federal Meat
Inspection Act (FMIA) (21 U.S.C. 601 et
seq.), the Poultry Products Inspection
Act (PPIA) (21 U.S.C. 451 et seq.), and
the Egg Products Inspection Act (EPIA)
(21 U.S.C. 1031 et seq.) to protect the
health and welfare of consumers. The
Agency is responsible for ensuring that
meat, poultry, and egg products are safe,
wholesome, and correctly labeled and
packaged.

FSIS is announcing the availability of
a guideline to assist all FSIS-regulated
establishments that slaughter, or further
process inspected meat and poultry
products to develop and implement
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procedures for responding to customer
complaints of adulterated and
misbranded meat and poultry products.
FSIS developed this document in
response to an increase in the number
of recalls of meat and poultry products
contaminated with foreign materials. In
many cases, the recalling establishments
had received multiple customer
complaints before these recalls.

While FSIS specifically developed
this document to address foreign
material customer complaints,
establishments can apply the
information to other customer
complaints of adulterated or
misbranded products in commerce.
FSIS encourages establishments that
may receive customer complaints for
adulterated or misbranded meat and
poultry products to follow this
guideline. This document does not
present or describe any new regulatory
requirements. This guideline represents
current FSIS thinking, and FSIS will
update it as necessary to reflect
comments received and any additional
information that becomes available.

Additional Public Notification

Public awareness of all segments of
rulemaking and policy development is
important. Consequently, FSIS will
announce this Federal Register
publication on-line through the FSIS
web page located at: http://
www.fsis.usda.gov/federal-register.

FSIS also will make copies of this
publication available through the FSIS
Constituent Update, which is used to
provide information regarding FSIS
policies, procedures, regulations,
Federal Register notices, FSIS public
meetings, and other types of information
that could affect or would be of interest
to our constituents and stakeholders.
The Constituent Update is available on
the FSIS web page. Through the web
page, FSIS provides information to a
much broader, more diverse audience.
In addition, FSIS offers an email
subscription service which provides
automatic and customized access to
selected food safety news and
information. This service is available at:
http://www.fsis.usda.gov/subscribe.
Options range from recalls to export
information, regulations, directives, and
notices. Customers can add or delete
subscriptions themselves and have the
option to password protect their
accounts.

USDA Non-Discrimination Statement

No agency, officer, or employee of the
USDA shall, on the grounds of race,
color, national origin, religion, sex,
gender identity, sexual orientation,
disability, age, marital status, family/

parental status, income derived from a
public assistance program, or political
beliefs, exclude from participation in,
deny the benefits of, or subject to
discrimination any person in the United
States under any program or activity
conducted by the USDA.

How To File a Complaint of
Discrimination

To file a complaint of discrimination,
complete the USDA Program
Discrimination Complaint Form, which
may be accessed online at http://
www.ocio.usda.gov/sites/default/files/
docs/2012/Complain _combined 6 8_
12.pdyf, or write a letter signed by you
or your authorized representative.

Send your completed complaint form
or letter to USDA by mail, fax, or email:

Mail: U.S. Department of Agriculture,
Director, Office of Adjudication, 1400
Independence Avenue SW, Washington,
DC 20250-9410.

Fax: (202) 690—7442.

Email: program.intake@usda.gov.

Persons with disabilities who require
alternative means for communication
(Braille, large print, audiotape, etc.),
should contact USDA’s TARGET Center
at (202) 720-2600 (voice and TDD).

Done in Washington, DC.

Carmen M. Rottenberg,

Administrator.

[FR Doc. 2019-04350 Filed 3-8-19; 8:45 am]
BILLING CODE 3410-DM-P

DEPARTMENT OF AGRICULTURE

Natural Resources Conservation
Service

Review of USDA Natural Resources
Conservation Service National
Conservation Practice Standards

AGENCY: Natural Resources
Conservation Service (NRCS), USDA.

ACTION: Notice and request for comment.

SUMMARY: The Agriculture Improvement
Act of 2018 (2018 Farm Bill) amended
the Food Security Act of 1985, to
require an expedited review of
conservation practice standards,
including engineering design
specifications, that were in effect on
December 19, 2018. NRCS will evaluate
opportunities to increase flexibility in
the conservation practice standards in a
manner that ensures equivalent natural
resource benefits. This notice
announces that NRCS will be reviewing
the national conservation practice
standards in the National Handbook of
Conservation Practices and is requesting
comments from the public about how to

improve the conservation practice
standards.

DATES: We will consider comments that
we received by April 25, 2019.

ADDRESSES: We invite you to submit
comments on this notice. In your
comments, include the volume, date,
and page number of this issue of the
Federal Register. You may submit your
comments by the following method:

e Federal eRulemaking Portal
website: go to http://
www.regulations.gov and search for
docket ID NRCS-2019-0003. Follow the
online instruction for submitting
comments electronically.

All written comments received will be
publicly available on
www.regulations.gov.

Electronic copies of the national
conservation practice standards are
available at http://www.nrcs.usda.gov/
wps/portal/nres/detailfull/national/
technical/cp/ncps/?cid=nrcs143
026849.

FOR FURTHER INFORMATION CONTACT: For
specific questions related to this notice
contact Bill Reck; phone: (202) 720-

4485; or email: bill.reck@wdc.usda.gov.

SUPPLEMENTARY INFORMATION: NRCS
provides technical assistance to clients
through the conservation planning
process. The planning process involves:

(1) Determining client goals and
resource concerns (conservation needs);

(2) Developing treatment options;

(3) Recording client decisions;

(4) Implementing selected
conservation treatment(s) through the
application of conservation practices;
and

(5) Evaluating and adaptive
management of the conservation
treatment.

The conservation practice standards
contain information on why and where
the practice is to be applied and
specifies the minimum technical criteria
that must be met during the application
of that practice in order for it to achieve
its intended purposes. Conservation
practices are designed to address the
treatment of natural resource concerns.
NRCS conservation practice standards
are based on sound science and include
scientifically accepted and
demonstrated technologies.
Conservation practices that have not
been adequately demonstrated may be
eligible for conservation innovation
grants or may be implemented as
interim conservation practices to gain
needed field scale demonstration and
establish and document natural resource
benefits.

Section 2502 of the 2018 Farm Bill
(Pub. L. 115-334) amends section


http://www.nrcs.usda.gov/wps/portal/nrcs/detailfull/national/technical/cp/ncps/?cid=nrcs143_026849
http://www.nrcs.usda.gov/wps/portal/nrcs/detailfull/national/technical/cp/ncps/?cid=nrcs143_026849
http://www.nrcs.usda.gov/wps/portal/nrcs/detailfull/national/technical/cp/ncps/?cid=nrcs143_026849
http://www.nrcs.usda.gov/wps/portal/nrcs/detailfull/national/technical/cp/ncps/?cid=nrcs143_026849
http://www.ocio.usda.gov/sites/default/files/docs/2012/Complain_combined_6_8_12.pdf
http://www.ocio.usda.gov/sites/default/files/docs/2012/Complain_combined_6_8_12.pdf
http://www.ocio.usda.gov/sites/default/files/docs/2012/Complain_combined_6_8_12.pdf
http://www.ocio.usda.gov/sites/default/files/docs/2012/Complain_combined_6_8_12.pdf
http://www.fsis.usda.gov/federal-register
http://www.fsis.usda.gov/federal-register
http://www.fsis.usda.gov/subscribe
http://www.regulations.gov
http://www.regulations.gov
mailto:program.intake@usda.gov
mailto:bill.reck@wdc.usda.gov
http://www.regulations.gov

8664

Federal Register/Vol. 84, No. 47/Monday, March 11, 2019/ Notices

1242(h) of the Food Security Act of 1985
(16 U.S.C. 3842(h)), to require expedited
revision of conservation practice
standards by USDA. The review is for
the conservation practice standards,
including engineering design
specifications, that were in effect on
December 19, 2018. In keeping with the
review requirement, NRCS will:

¢ Evaluate opportunities to increase
flexibility in the conservation practice
standards in a manner that ensures
equivalent natural resource benefits;

e Provide the optimal balance
between meeting site-specific
conservation needs and minimizes risks
of design failure and associated costs of
construction and installation; and

e Ensure, to the maximum extent
practicable, the completeness and
relevance of the standards to local
agricultural, forestry, and natural
resource needs, including specialty
crops, native and managed pollinators,
bioenergy crop production, forestry, and
such other needs as are determined by
NRCS.

To obtain the widest possible input
and to ensure the revision of the
standards fully meets the intent and
spirit of the expedited conservation
practice review requirements, NRCS is
requesting comments from the public on
its conservation practice standards
through April 25, 2019. The specific
content of the standards can be found
online at: http://www.nrcs.usda.gov/
wps/portal/nrcs/detailfull/national/
technical/cp/ncps/?cid=nrcs143
026849.

This notice announces that NRCS will
be reviewing the national conservation
practice standards in the National
Handbook of Conservation Practices and
is requesting comments from the public
about how to improve the conservation
practice standards. NRCS specifically
requests comments that include peer
reviewed scientific literature references
or other supporting scientific data, if
available, for recommended changes or
additions to standards.

Further information on NRCS national
conservation practice standards can be
found at: https://www.nrcs.usda.gov/
wps/portal/nrcs/main/national/
technical/cp/ncps/. Further information
on Conservation Innovation Grants can
be found at: https://www.nrcs.usda.gov/
wps/portal/nrecs/main/national/
programs/financial/cig/.

Kevin Norton,

Acting Associate Chief, Natural Resources
Conservation Service.

[FR Doc. 2019-04290 Filed 3—-8-19; 8:45 am]|
BILLING CODE 3410-16-P

COMMISSION ON CIVIL RIGHTS

Notice of Public Meeting of the Virginia
Advisory Committee

AGENCY: Commission on Civil Rights.
ACTION: Announcement of meeting.

SUMMARY: Notice is hereby given,
pursuant to the provisions of the rules
and regulations of the U.S. Commission
on Civil Rights (Commission), and the
Federal Advisory Committee Act
(FACA) that a meeting of the Virginia
Advisory Committee to the Commission
will convene by conference call at 12:00
p-m. (EST) on Wednesday, March 20,
2019. The purpose of the meeting is for
Committee members to announce
meeting date and expert presenters who
will be invited to participate at the in
person meeting on its civil rights project
titled, Hate Crimes in VA—Incidences
and Responses.

DATES: Wednesday, March 20, 2019, at
12:00 p.m. EST.

Public Call-In Information:
Conference call-in number: 1-888—394—
8218 and conference call ID number:
8310490.

FOR FURTHER INFORMATION CONTACT: Ivy
Davis at ero@Qusccr.gov or by phone at
202-376-7533.

SUPPLEMENTARY INFORMATION: Interested
members of the public may listen to the
discussion by calling the following toll-
free conference call-in number: 1-888—
394-8218 and conference call ID
number: 8310490. Please be advised that
before placing them into the conference
call, the conference call operator will
ask callers to provide their names, their
organizational affiliations (if any), and
email addresses (so that callers may be
notified of future meetings). Callers can
expect to incur charges for calls they
initiate over wireless lines, and the
Commission will not refund any
incurred charges. Callers will incur no
charge for calls they initiate over land-
line connections to the toll-free
conference call-in number.

Persons with hearing impairments
may also follow the discussion by first
calling the Federal Relay Service at 1—
800—-877-8339 and providing the
operator with the toll-free conference
call-in number: 1-888—-394—8218 and
conference call ID number: 8310490.

Members of the public are invited to
make statements during the open
comment period of the meeting or
submit written comments. The
comments must be received in the
regional office approximately 30 days
after each scheduled meeting. Written
comments may be mailed to the Eastern
Regional Office, U.S. Commission on

Civil Rights, 1331 Pennsylvania
Avenue, Suite 1150, Washington, DC
20425, faxed to (202) 376—7548, or
emailed to Corrine Sanders at ero@
usccr.gov. Persons who desire
additional information may contact the
Eastern Regional Office at (202) 376—
7533.

Records and documents discussed
during the meeting will be available for
public viewing as they become available
at: https://www.facadatabase.gov/
FACA/FACAPublicViewCommittee
Details?id=a10t0000001gzjXAAQ, click
the “Meeting Details” and “Documents”’
links. Records generated from this
meeting may also be inspected and
reproduced at the Eastern Regional
Office, as they become available, both
before and after the meetings. Persons
interested in the work of this advisory
committee are advised to go to the
Commission’s website, www.usccr.gov,
or to contact the Eastern Regional Office
at the above phone number, email or
street address.

Agenda: Wednesday, March 20, 2019

I. Rollcall
II. Welcome
III. Project Planning
—Discuss Plans for Briefing Meeting
IV. Other Business
V. Next Meeting
VI. Open Comment
VII. Adjourn

Exceptional Circumstance: Pursuant
to 41 CFR 102-3.150, the notice for this
meeting is given less than 15 calendar
days prior to the meeting because of the
exceptional circumstances of the federal
government shutdown.

Dated: March 6, 2019.

David Mussatt,

Supervisory Chief, Regional Programs Unit.
[FR Doc. 2019—-04356 Filed 3—-8—19; 8:45 am]
BILLING CODE 6335-01-P

COMMISSION ON CIVIL RIGHTS

Notice of Public Meeting of the
Kentucky Advisory Committee

AGENCY: U.S. Commission on Civil
Rights.

ACTION: Notice of meeting.

SUMMARY: Notice is hereby given,
pursuant to the provisions of the rules
and regulations of the U.S. Commission
on Civil Rights (Commission) and the
Federal Advisory Committee Act that
the Kentucky Advisory Committee will
hold a meeting on Wednesday, March
21, 2019, from 3:00—4:00 p.m. to discuss
School to Prison Pipeline public hearing
preparation.
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DATES: The meeting will be held on
Wednesday, March 21, 2019; 3:00—4:00

.m.
P Public Call Information: Dial 877—
260—-1479; Conference ID 7779214

For Additional Information Contact:
Jeff Hinton, DFO, at 312—-353-8311 or
via email at jhinton@usccr.gov.
SUPPLEMENTARY INFORMATION: Members
of the public are invited to come in and
listen to the discussion. Written
comments will be accepted until March
19, 2019 and may be mailed to the
Regional Program Unit Office, U.S.
Commission on Civil Rights, 230 S.
Dearborn, Suite 2120, Chicago, IL
60604. They may also be faxed to the
Commission at (312) 353—-8324 or may
be emailed to the Regional Director, Jeff
Hinton at jhinton@usccr.gov. Records of
the meeting will be available via
www.facadatabase.gov under the
Commission on Civil Rights, Tennessee
Advisory Committee link. Persons
interested in the work of this Committee
are directed to the Commission’s
website, http://www.usccr.gov, or may
contact the Southern Regional Office at
the above email or street address.

Agenda

Welcome and attendance of advisory
committee members
Dr. Betty Griffin, Chairman/Jeff
Hinton, Regional Director,
USCCRSRO
Kentucky Advisory Committee update/
discussion of meeting to hear
testimony on juvenile justice
project
Advisory Committee members
Open Comment
Adjournment

Dated: March 6, 2019.
David Mussatt,
Supervisory Chief, Regional Programs Unit.
[FR Doc. 2019-04333 Filed 3—-8—19; 8:45 am]
BILLING CODE P

COMMISSION ON CIVIL RIGHTS
Notice of Public Meeting of the Arizona
Advisory Committee

AGENCY: U.S. Commission on Civil
Rights
ACTION: Announcement of meeting.

SUMMARY: Notice is hereby given,
pursuant to the provisions of the rules
and regulations of the U.S. Commission
on Civil Rights (Commission) and the
Federal Advisory Committee Act
(FACA) that the meeting of the Arizona
Advisory Committee (Committee) to the
Commission will be held at 12:00 p.m.
(Arizona Time) Monday, March 25,
2019. The purpose of the meeting is to

discuss the project process and potential
civil rights topics of study.

DATES: These meetings will be held on
Monday, March 25, 2019 at 12:00 p.m.
Arizona Time.

Public Call Information:

Dial: 877-260-1479.

Conference ID: 1392682.

FOR FURTHER INFORMATION CONTACT:
Alejandro Ventura (DFO) at aventura@
usccr.gov or (213) 894-3437.

SUPPLEMENTARY INFORMATION: This
meeting is available to the public
through the following toll-free call-in
number: 877-260-1479, conference ID
number: 1392682. Any interested
member of the public may call this
number and listen to the meeting.
Callers can expect to incur charges for
calls they initiate over wireless lines,
and the Commission will not refund any
incurred charges. Callers will incur no
charge for calls they initiate over land-
line connections to the toll-free
telephone number. Persons with hearing
impairments may also follow the
proceedings by first calling the Federal
Relay Service at 1-800-877—-8339 and
providing the Service with the
conference call number and conference
ID number.

Members of the public are entitled to
make comments during the open period
at the end of the meeting. Members of
the public may also submit written
comments; the comments must be
received in the Regional Programs Unit
within 30 days following the meeting.
Written comments may be mailed to the
Western Regional Office, U.S.
Commission on Civil Rights, 300 North
Los Angeles Street, Suite 2010, Los
Angeles, CA 90012. They may be faxed
to the Commission at (213) 894—-0508, or
emailed Alejandro Ventura at aventura@
usccr.gov. Persons who desire
additional information may contact the
Regional Programs Unit at (213) 894—
3437.

Records and documents discussed
during the meeting will be available for
public viewing prior to and after the
meetings at https://www.facadatabase.
gov/FACA/FACAPublicViewCommittee
Details?id=a10t0000001gzI2AAA.

Please click on the “Committee
Meetings” tab. Records generated from
these meetings may also be inspected
and reproduced at the Regional
Programs Unit, as they become
available, both before and after the
meetings. Persons interested in the work
of this Committee are directed to the
Commission’s website, https://
www.usccr.gov, or may contact the
Regional Programs Unit at the above
email or street address.

Agenda

I. Welcome and Roll Call

II. Updates from the U.S. Commission
on Civil Rights

III. Orientation to Project Process and
Concept Stage

IV. Committee Discussion of Potential
Topics

V. Next Steps

VI. Public Comment

VII. Adjournment

Exce